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General Commentsto
Revised Kansas Code for Care of Children

BACKGROUND

Near the end of the 2000 L egidlature the Senate passed Senate Resolution No. 1862 which was
a resolution establishing a study group to make recommendations as to the Kansas Juvenile
Offenders Code and the Kansas Code for Care of Children.

The Legidative leadership subsequently decided that rather than establish the group
contemplated by the resolution, that it would request that the Judicial Council undertake a study of
the Kansas Juvenile Offender’s Code and the Kansas Code for Care of Children. The Judicid
Council agreed to undertake the study and appointed the Juvenile Offender/Child in Need of Care
Advisory Committee to conduct the study. The members of the Judicial Council Juvenile
Offender/Child in Need of Care Advisory Committee are:

HonorableC. Fred Lorentz, Chair, Fredonia. Judge Lorentz isadistrict judge and member of
the Judicial Council.

Senator Barbara P. Allen, Overland Park. Senator Allen isastate senator and member of the
Senate Judiciary Committee.

CharlesH. Apt, 11, lola. Mr. Aptisapracticing lawyer who practicesin thejuvenile areaand
has extensive experience as a guardian ad litem.

Wade H. Bowie, Jr., Topeka Mr. Bowie is an attorney for the Kansas Juvenile Justice
Authority.

Honorable Kathryn Carter, Concordia. Judge Carter is adistrict magistrate judge.

Senator Greta Goodwin, Winfield. Senator Goodwin is a state senator and ranking minority
member of the Senate Judiciary Committee.

Donald W. Hymer, Olathe. Mr. Hymer isan assistant district attorney in Johnson County and
practices exclusively in the area of juvenile law. He is a frequent presenter at continuing legal
education programs on juvenile law and related subjects.

William E. Kennedy, 111, Manhattan. Mr. Kennedy is County Attorney in Riley County and
handles the juvenile mattersin that office.
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Representative Brenda L andwehr, Wichita. Representative Landwehr is state representative
from Wichitaand Vice-Chair of the Joint Committee on Children’s Issues.

Professor Richard E. Levy, Lawrence. Professor Levy is a professor at the University of
Kansas School of Law.

Sue L ockett, Topeka. Mrs. Lockett has served as Executive Director of C.A.S.A. of Shawnee
County for a number of years.

Roberta Sue McKenna, Topeka. Mrs. McKennawas previously an attorney for Children and
Family Policy with Kansas Department of Social and Rehabilitation Services and is now the
Assistant Director for Foster Care and Adoption.

Representative Janice L. Pauls, Hutchinson. Representative Pauls is an attorney, a state
representative and is the ranking minority member of the House Judiciary Committee.

Senator Edward W. Pugh, Wamego. Senator Pugh isan attorney, state senator and vice-chair
of the Senate Judiciary Committee. Senator Pugh is the sponsor of the resolution that led to the
creation of the committee.

Honorable Steven M. Roth, Westmoreland. Judge Roth is an attorney and is a district
magistrate judge in Pottawatomie County.

Donavon Rutledge, Topeka. Mr. Rutledge is the recently retired Director of Evaluation and
Program Improvement for the Kansas Department of Social and Rehabilitation Services. Previously
Mr. Rutledge taught in the School of Social Work at Wichita State University.

Sarah Sargent, Topeka. Ms. Sargent is an attorney for the Kansas Children’s Service League.

Honorable Jean F. Shepherd, Lawrence. Judge Shepherd isamember of the Judicial Council
and adistrict judge, and handles juvenile mattersin Douglas County.

The Committee al so acknowledges the contributions of Representative Kathe Decker, Michael
George, LisaMendosaand Helen Pedigo, who served on the Committee but are no longer members.

Overview of Proposals

The Advisory Committee on Juvenile Offender and Child in Need of Care Reform and the
Judicial Council propose asubstantial revision of the Child in Need of Care Code. The Committee
believed that acomprehensive reworking of the code was necessary for anumber of reasons. First,
while the code was reasonably well organized and accessible as originally drafted, over the years
sinceitsadoptionin 1982, it has been repeatedly amended. Over timethe code hasthereforebecome
increasingly disorganized and difficult to use. Second, changesin the background law and standard
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child welfare practices have made some of the terminology and requirements of the current code
outdated and inappropriate. Third, years of experience have revealed some aspects of the code that
remain unclear or do not work well and should be changed in order to improve outcomesfor children
and families.

Inrevising the code, the Committee sought to achieve several interrelated goals. M ostimportant,
the committee sought to rework the code so that the state could achieve, to the extent possible, the
code’ sunderlying policies, which are articulated in proposed section 1. Of primary concernin this
regard is the protection of children against physical and emotional harm and the preservation and
strengthening of families. The committee also sought to make the code as “user friendly” as
possible. Tothisend, thecommittee engaged in extensive reorganization of the codeasawholeand
of specific code provisions so that code followed alogical progression and related provisions could
be found together in one place. In addition, the committee sought to clarify and simplify language
whenever possible, use the correct terminology consistently throughout the code, and to resolve
ambiguitiesin current law. Thesegoalshaveled the committeeto propose severa typesof changes.

» Technical Changes: Most of the changes proposed by thecommitteearetechnical in nature.
Thesetechnical changesareintended to clarify the law without effecting significant changes
init. Technical changesinclude changesin terminology, phrasing of particular provisions,
incorporation of crossreferences, and similar matters. The specific commentsaccompanying
code provisions do not attempt to identify or explain al of the technical changes.

* Organizational Changes. Many changes proposed by the committee are organizational.
They involve moving sections around within the code, moving material from one section to
another, or consolidating related provisions in new sections. Like the technical changes,
these organizationa changes do not, of themselves, alter the content of the current law.
Because these changes are |ess numerous and more significant than the technical changes,
whenever possible the comments accompanying the individual sections identify
organizational changesand explainthecommittee srationale. Many organizational changes
are accompani ed by substantive and procedural changesin current law, which are discussed

Separately.

* Substantive and Procedural Changes: Although the committee's proposals do not
contemplate fundamental changes in the current CINC system, the proposals do include a
number of procedural and substantive changes. Thesechangesrangefrom somethat arevery
minor to others that have more significant policy implications. These changes are
highlighted in the comments that accompany individual sections of the code, which also
explainthe committee srationalefor proposing such changes. Thefollowing brief summary
of themore significant procedural and substantive changesisoffered tofacilitatelegidlative
consideration of the committee' s proposals.

1. Adoption and Safe Families Act Compliance: Thefederal Adoption and Safe Families
Act (ASFA) imposes certain requirements on the state as acondition of receiving federa
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funding. Of particular importanceisthe ASFA requirement that state must make certain
findings before removing a child from the home. These requirements must be met on
first removal of the child from the home, which may include very preliminary and
temporary removals. In general terms they require a determination that removal is
justified either because efforts to preserve the family have failed or because an
emergency existsrequiring theimmediateremoval of thechild fromthehome. Although
requiring these determinationsisnot inconsistent with Kansaslaw, the current code does
not specify the findings that need to be made or the circumstances under which they are
necessary in a way that ensures compliance with ASFA. The committee has added
ASFA compliant language at various placesinthecode. Some provisionshavealso been
changed in order to comply with other requirements of ASFA

Affected Provisions: Sections 37, 38, 46,50,53 and 54.

. Noticeand Service of Process. Onerecurrent problemin CINC proceedingsisthedelay

caused by serving process on absentee parents. While service of process and adequate
notice are to permit parents to protect their rights and interests, the committee believes
that the current code unnecessarily requires service of process twice: once at the outset
of proceedings and a second time if the proceedings move to a termination phase.
Because the requirements for service of process on an absentee parent often take some
time to complete, delaying the placement of the child in an appropriate and permanent
living arrangement. If the absentee parent was not located at the outset of the
proceedings and was served by publication notice, requiring asecond service of process
involving due diligence and eventually publication notice is both lengthy and unlikely
to provide any additional noticeto the absentee parent. So long as a parent, once found,
isgiven adequate notice of the subsequent phases of theproceeding, further serviceoffers
no greater protection of the parent’s right. The committee therefore proposes changes
that would allow the state, after service of process at the outset of the proceedings, to
provide subsequent notice of further proceedings, including termination proceedings, by
first classmail. Becausethe original service of processwould providefull notice of the
possibility of termination and of the need for a parent to keep the court informed of his
or her mailing address, the committee believes that this approach will more than
adequately protect the rights of the parent whilefacilitating the prompt disposition of the
case, which is of vital importance to the child.

Affected Provisions: Sections 29, 31, 32, 34 and 62.

. Parties, Interested Parties, and Attendance at Hearings: Currently, the status and role of

various interested parties is a source of confusion and uncertainty. Current provisions
of the code also restrict the categories of persons who may be made interested partiesin
away that prevents some people with important interests from participation in a CINC
proceeding. The committee sought to address these concerns by distinguishing between
two groups of participants. First, the “parties’ are those who are necessarily directly

-4-



OCOoO~NOOOUILDS,WN B

14

15
16
17
18
19
20
21

22

23
24
25
26
27
28
29
30
31
32

33

35

36
37

affected by theoutcome of the proceeding, including thechild, the parents, the petitioner,
and the state, whose position is analogous to parties in traditional civil litigation.
Second, “interested parties’ are those who have a recognized interest in the well-being
and potentia placement of the child involve in the proceedings, including grandparents,
persons with whom the child has been living, and others with a significant relationship
to the child. The committee believesthat rights, duties, and participatory roles of these
two groups are distinct and warrant separate treatment. In most places throughout the
code, the committee substituted the phrase “parties or interested parties’ for the term
“interested parties.” In someinstances, thecommittee used theterm “parties,” excluding
personswho areinterested partiesunder thenew terminology. Inaddition, thecommittee
believesthat there are substantial benefits to be obtained from opening public accessto
CINC proceedings in the adjudicatory phase, provided that thiswill not harm the child,
and incorporated provisions making that possible.

Affected Provisions: Sections 36 and 42.

. Dispositional Hearingsand Termination of Parental Rights: Thecommitteebelievesthat

the current processfor dispositiona hearings, determinations of fitness, and termination
of parental rightsis unnecessarily confusing and unclear, with the result being needless
delays and, at times, improper orders. The committee sought to clarify and improvethe
delineation of factorsto be considered in dispositional hearings, clarify the relationship
between disposition and termination, and make the transition from one phase of the
process to another clearer.

Affected Provisions: Sections 48, 50 and 62.

. Permanency Planning: The committee added several new provisions related to

permanency planning and procedures to assess progress on those plans. When a child
has been removed from the home, time is of the essence. Whether the goa is
reintegration or it becomes necessary to terminate parental rights, the uncertainty of
temporary placements, theimpediment to devel oping healthy emotional relationshipsto
parents or other caregivers, and the dislocations that comes with changes of placement
areal harmful to the child. These concerns are magnified because children experience
timedifferently than adults. Thus, unnecessary delays must be avoided at all costs. The
provisions on case and permanency planning have therefore been reworked to expedite
this process.

Affected Provisions: 52, 58, 59 and 60.

. Permanent Custodian: The committee proposes a new kind of permanent caregiver for

achild, replacing the current “permanent guardian,” which the committee has called a
“permanent custodian” to avoid confusion. Thecritical featureof thisrelationshipisthat
appointment of a permanent custodian does not always require termination of parental
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rights. While a permanent custodian would have virtually al the rights of a parent
concerning the child, if parenta rights have not been terminated the parent may retain
some rights, such as the right to consent to an adoption. This feature is designed to
permit a parent to preserve some relationship with the child, to the extent that the
custodian deems it to be in the child’s best interest. The committee believed that this
possibility might induce some parents to consent to the appointment of a permanent
custodian without the need for afull termination hearing. The committee also believes
that it isoften in achild’ s best interest to maintain some relationship with a parent even
though that parent is not capable of taking care of the child.

Affected Provisions: Sections 61, 62, 63, 64 and 67.
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REVISED KANSAS CODE FOR CARE OF CHILDREN
New Section 1. Construction of Code; Policy of State. Section 1 through Section 77 of this
act and K. S.A. 2004 Supp. 38-1505b, 2004 Supp. 38-1505c, 2004 Supp. 38-1506, 2004 Supp. 38-
1507, 2004 Supp. 38-1507b, and 2004 Supp. 28-1508 shall be known as and may be cited as the
Revised Kansas Codefor Careof Children. Proceedings pursuant to thiscodeshall becivil in nature
and all proceedings, orders, judgements and decrees shall be deemed to be pursuant to the parental

power of the state. The code shall beliberally construed to carry out the policies of the state which

areto:
1 Consider the safety and welfare of achild to be paramount in al proceedings under
the code;
2. Provide that each child who comes within the provisions of the code shall receive

the care, custody, guidance control and discipline that will best serve the child's
welfare and the interests of the state, preferably in the child’ shome and recognizing
that the child' s relationship with his or her family is important to the child’ s well
being;

3. Make the ongoing physical, mental and emotional needs of the child decisive
considerations in proceedings under this code;

4, Acknowledge that the time perception of achild differsfrom that of an adult and to
dispose of al proceedings under this code without unnecessary delay;

5. Encourage the reporting of suspected child abuse and neglect;

6. Investigate reports of suspected child abuse and neglect throughly and promptly;
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7. Provide for the protection of children who have been subject to physical, mental or
emotional abuse and neglect or sexual abuse;

8. Provide preventative and rehabilitative services, when appropriate, to abused and
neglected children and their families so, if possible, thefamilies can remain together
without further threat to the children;

0. Provide stability in the life of a child who must be removed from the home of a
parent; and

10. Place children in permanent family settings, in absence of compelling reasonsto the
contrary.

COMMENT
Section 1 has been rewritten to provide a more comprehensive and systematic statement of
the policies of the code and to consolidate that statement in asingle provision. It aso includesthe
first paragraph of current K.S.A. 38-1521, concerning the state’s policy relating to reporting of
abuse, and language from current K.S.A. 38-1584(a), which relates to the termination of parental
rights. The policies reflected in all three of the provisions have been retained. Policy statement

number 2 has been expanded to include language about recognition of theimportance of thechild's
relationship with his or her family. See In the Matter of T.S., 276 Kan. 282, 74 P.3d 1009 (2003).
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New Sec. 2. Definitions. Asused in this code, unless the context otherwise indicates:
(8 "Abandon" means to forsake, desert or, without making appropriate provision for
substitute care, cease providing care for the child.
(b) "Adult correction facility" means any public or private facility, secure or nonsecure,
which is used for the lawful custody of accused or convicted adult criminal offenders.
(c) "Aggravated circumstances' meansthe abandonment, torture, chronic abuse, sexual abuse
or chronic, life threatening neglect of achild.
(d) "Child in need of care" means a person less than 18 years of age who:
(2) Iswithout adequate parental care, control or subsistence and the condition is not
due solely to the lack of financial means of the child®parents or other custodian;
(2) is without the care or control necessary for the child® physical, menta or
emotional health;

(3) has been physically, mentally or emotionally abused or neglected or sexually

abused,

(4) has been placed for care or adoption in violation of law;

(5) has been abandoned or does not have a known living parent;

(6) isnot attending school asrequired by K.S.A. 72-977 or 72-1111, and amendments
thereto;

(7) except in the case of aviolation of K.S.A. 41-727, subsection (j) of K.S.A. 74-
8810 or subsection (m) or (n) of K.S.A. 79-3321, and amendments thereto, or, except as provided

in subsection (8)(12) of K.S.A. 21-4204a and amendments thereto, does an act which, when
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committed by a person under 18 years of age, is prohibited by state law, city ordinance or county
resolution but which is not prohibited when done by an adult;

(8) whilelessthan 10 years of age, commits any act which if done by an adult would
constitute the commission of a felony or misdemeanor as defined by K.S.A. 21-3105 and
amendments thereto;

(9) iswillfully and voluntarily absent from the child®home without the consent of
the child®parent or other custodian;

(20) iswillfully and voluntarily absent at least a second time from acourt ordered or
designated placement, or a placement pursuant to court order, if the absence is without the consent
of the person withwhom thechild isplaced or, if the childisplaced in afacility, without the consent
of the person in charge of such facility or such person®designeg;

(11) has been residing in the same residence with a sibling or another person under
18 years of age, who has been physically, mentally or emotionally abused or neglected, or sexually
abused; or

(12) whilelessthan 10 years of age commitsthe offensedefined in K.S.A. 21-4204a
and amendments thereto.

(13) has had a permanent custodian appointed and the permanent custodian is no
longer able or willing to serve.

(e) "Citizenreview board" isagroup of community volunteers appointed by the court and

whose duties are prescribed by sections 7 and 8, and amendments thereto.

-10-
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(f) "Court-appointed special advocate" means a responsible adult other than an attorney
guardian ad litemwho is appointed by the court to represent the best interests of achild, asprovided
in section 6 and amendments thereto, in a proceeding pursuant to this code.

(g) "Custody," whether temporary, protectiveor legal, meansthe status created by court order
or statute which vests in a custodian, whether an individual or an agency, the right to physical
possession of the child and the right to determine placement of the child, subject to restrictions
placed by the court.

(h) "Extended out of home placement™ means achild has been in the custody of the secretary
and placed with neither parent for 15 of the most recent 22 months beginning 60 days after the date
at which achild in the custody of the secretary was removed from the home.

(1)"Educational institution" means all schools at the elementary and secondary levels.

() "Educator" means any administrator, teacher or other professional or paraprofessional
employee of an educational institution who has exposure to a pupil specified in subsection (a) of
K.S.A. 72-89b03 and amendments thereto.

(K) “Harm” means physical or psychological injury or damage.

(1) "Interested party" means the grandparent of the child, aperson with whom the child has
been living for asignificant period of time when the child in need of care petition isfiled, and any
person made an interested party by the court pursuant to section 36 and amendments thereto.

(m) "Jail" means:

(1) Anadult jail or lockup; or
(2) afacility in the same building or on the same grounds as an adult jail or lockup,

unlessthe facility meets all applicable standards and licensure requirements under law and thereis
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(A) total separation of the juvenile and adult facility spatial areas such that there could be no
haphazard or accidental contact between juvenile and adult residentsin the respectivefacilities; (B)
total separationinall juvenileand adult program activitieswithin thefacilities, including recreation,
education, counseling, health care, dining, sleeping, and general living activities; and (C) separate
juvenile and adult staff, including management, security staff and direct care staff such as
recreational, educational and counseling.

(n) "Juveniledetentionfacility" meansany secure publicor privatefacility used for thelawful
custody of accused or adjudicated juvenile offenders which must not be ajail.

(0) "Juvenileintakeand assessment worker" meansaresponsi ble adult authorized to perform
intake and assessment services as part of the intake and assessment system established pursuant to
K.S.A. 75-7023, and amendments thereto.

(p) "Kinship care" meansthe placement of achild inthe home of the child®relative or inthe
home of another adult with whom the child or the child® parent already has a close emotional
attachment

(9) "Law enforcement officer" means any person who by virtue of office or public
employment is vested by law with a duty to maintain public order or to make arrests for crimes,
whether that duty extendsto all crimes or is limited to specific crimes.

(r) "Multidisciplinary team" means a group of persons, appointed by the court or by the
secretary under section 23 and amendments thereto, which has knowledge of the circumstances of
achild in need of care.

() "Neglect" meansactsor omissionsby aparent, guardian or person responsiblefor thecare

of achild resulting in harm to achild, or presenting alikelihood of harm, and the acts or omissions
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are not due solely to the lack of financial means of the child® parents or other custodian. Neglect
may include but shall not be limited to:

(1) Failureto provide the child with food, clothing or shelter necessary to sustain thelife or
health of the child;

(2) failure to provide adequate supervision of achild or to remove a child from a situation
whichrequiresjudgment or actionsbeyond the child®level of maturity, physical condition or mental
abilities and that resultsin bodily injury or alikelihood of harm to the child; or

(3) failureto useresources availableto treat adiagnosed medical condition if such treatment
will make a child substantially more comfortable, reduce pain and suffering, or correct or
substantially diminish a crippling condition from worsening. A parent legitimately practicing
religious beliefs who does not provide specified medical treatment for a child because of religious
beliefs shall not for that reason be considered a negligent parent; however, this exception shall not
preclude acourt from entering an order pursuant to subsection (a)(2) of section 12, and amendments
thereto.

(t) "Parent," whenused inrelationto achild or children, includesaguardian, conservator and
every person who is by law liable to maintain, care for or support the child.

(u) "Party" means the state, the petitioner, the child and any parent of the child.

(v) "Permanency goal" mean the outcome of the permanency planning process which may
be reintegration, adoption, appointment of a permanent custodian or another planned permanent
living arrangement

(w) "Permanent custodian” means a judicially approved permanent guardian of achild

pursuant to section 67 and amendmentsthereto. When the term permanent custodianisused inthis
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code, it shall include any permanent guardian appointed pursuant to the Kansas Code for Care of
Children.

(x)"Physical, mental, or emotional abuse" means the infliction of physical, mental or
emotional harm or the causing of adeterioration of achild and may include, but shall not belimited
to, maltreatment or exploiting a child to the extent that the child®@health or emotiona well-beingis
endangered.

(y) "Placement" meansthe designation by the individual or agency having custody of where
and with whom the child will live.

(2) "Relative" means aperson related by blood, marriage or adoption but, when referring to
arelative of achild®parent, does not include the child®other parent.

(aa) "Secretary" means the secretary of social and rehabilitation services or the secretary’s
designee.

(bb) "Securefacility" meansafacility which is operated or structured so asto ensure that al
entrances and exits from the facility are under the exclusive control of the staff of the facility,
whether or not the person being detained has freedom of movement within the perimeters of the
facility, or whichreliesonlocked roomsand buildings, fencesor physical restraintinorder to control
behavior of itsresidents. No secure facility shall bein acity or county jail.

(cc) " Sexual abuse” means any contact or interaction with achildinwhichthechildisbeing
used for the sexual stimulation of the perpetrator, the child, or another person. Sexual abuse shall
include alowing, permitting or encouraging achild to engage in prostitution or to be photographed,

filmed or depicted in pornographic material.
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(dd) "Shelter facility" means any public or private facility or home other than a juvenile
detention facility that may be used in accordance with this code for the purpose of providing either
temporary placement for children in need of care prior to the issuance of a dispositional order or
longer term care under adispositional order.

(ee) "Youth residential facility" means any home, foster home or structure which provides
24-hour-a-day care for children and which is licensed pursuant to article 5 of chapter 65 of the
Kansas Statutes Annotated.

COMMENT

Section 2 which contains the CINC Code definitions has been reorganized by placing the
definitions in alphabetical order. The committee made some technical and stylistic changes to
existing definitionsthat will not be discussed separately. Except as described below, the substance
of the definitions remains unchanged.

Additions

Subsection (d)(13) has been added to the definition of a“child in need of care” to clarify that
when a permanent custodianship failsanew CINC caseisfiled.

Subsection (e), defining a citizen review board by cross referencing relevant statutes, has
been added.

Subsection (k) has been added to definetheterm *harm,” whichisnow usedin thedefinition
of theterm physical, mental, or emotional abusein new subsection (x). (Seecomment on subsection
(x), below.)

Subsection (u) has been added to define the term “party,” in keeping with the committee’s
proposal to distinguish between parties (which include the state, the petitioner, the child, and the
parents) and “interested parties” which include other personswith asignificant interestinachildin
need of care proceeding. The status of partiesand interested partiesis further specified in proposed
section 36.

Changes
New subsection (1), which defines “interested parties,” has been changed by eliminating

references to persons having the status of parties under proposed subsection (u) and adding a cross
reference to proposed section 36, which further specifies their status. Interested parties include
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grandparents, persons with whom the child has resided for a significant time within six months of
the filing of the CINC petition, and other persons made interested parties by the court.

In new subsection (w), the term “permanent guardianship” was replaced with the term
“permanent custodian,” in keeping with the committee’s proposal to rename and specify this
relationship and to avoid confusion with other forms of guardianship. See proposed section 67 and
commentsthereto. The phrase*without ongoing stateoversight or intervention by the secretary” was
stricken because there is such oversight by some courts for a period of time and they would not
appoint a permanent custodian if this were not the case. The last three sentences were stricken
because they contain matters that should be in the substantive provisions of the statute. These
matters are now specified in proposed section 67.

In new subsection (x), the definition of “physical, mental or emotional abuse” has been
altered to reference the infliction of physical, mental, or emotiona “harm” rather than “injury.” It
was the opinion of the committeethat theterm “injury” was sometimes misinterpreted to impose an
excessively high threshold of damage, leaving too many children unprotected.

In new subsection (cc), the definition of “sexua abuse” has been rewritten by replacing
referencesto specific crimina actsin the current law with ageneral definition. It isthe opinion of
the committee that sexual abuse for purposes of CINC proceedings should not be limited to
criminally defined sexual abuse.

Deletions

Old subsection (I), which defined “ward of the court,” has been stricken. It isthe opinion of
the committee that the phraseis confusing because it implies a status for the child but is defined in
termsof jurisdiction. Where that phrase appearsin the code the phrase “ child subject to jurisdiction
of the court” will replaceit.

Old subsection (y), which defined “Permanency hearing” was stricken because the nature
and content of such hearingsis specified in new section 58 and a definition is unnecessary. Most
of the language in old subsection (y) was a statement of substantive matters which should be
addressed in the substantive provisions of the statute.

Old subsection (dd), which defined “ community servicesteam” wasdel eted becausetheterm

is not used elsewhere in the proposed code. It was the committee's understanding that in practice
such teams are not used and their functions are performed by “multidisciplinary teams.”
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New Sec 3. Jurisdiction. (&) Proceedingsconcerning any childwho may beachildin need
of care shall be governed by this code, except in those instances when the Indian child welfare act
of 1978 (25 U.S.C. 81901 et seq.) applies.

(b) Subject to the uniform child custody jurisdiction and enforcement act, K.S.A. 38-1336
through 38-1377, and amendments thereto, the district court shall have original jurisdiction of
proceedings pursuant to this code.

(c) Thecourt acquiresjurisdiction over achild by thefiling of apetition pursuant to this code
or upon issuance of an ex parte order pursuant to section 37, and amendments thereto. When the
court acquires jurisdiction over achild in need of care jurisdiction may continue until the child:
(1) hasattained the age of 21 years; (2) has been adopted; or (3) has been discharged by the court.
Any child 18 years of age or over may request, in writing to the court, that the jurisdiction of the
court cease. The court shall give notice of the request to all parties and interested parties and 30
days after receipt of the request, jurisdiction will cease.

(d) When it is no longer appropriate for the court to exercise jurisdiction over a child the
court, upon its own motion or the motion of a party or interested party at a hearing or upon
agreement of all partiesor interested parties, shall enter an order discharging the child. Except upon
request of the child pursuant to subsection (c), the court shall not enter an order discharging achild
until June 1 of the school year during which the child becomes18 years of age if the childisin out
of home placement, is still attending high school and has not completed the child’s high school

education.
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(e) When apetition isfiled under this code, a person who is alleged to be under 18 years
of age shall be presumed to be under that age for the purposes of this code, unless the contrary is
proved.

COMMENT
In subsections (a), (b), and (c) some language has been rewritten for clarity.

Subsection (c) aso has been reworked to specify that a child’s request for jurisdiction to
terminate shall be in writing, to require that the court give notice of the request to all parties and
interested parties, and to provide for automatic termination of jurisdiction 30 days after receipt of
the request, rather than requiring a court to enter an order discharging the child from further
jurisdiction.

Subsection (d) has been amended to require that, before the court dischargesthe child from
jurisdiction, it must hold ahearing or all the parties must agree. The agreement of interested parties
is not required. Subsection (d) has also been amended to specify more clearly the circumstances
under which a court may not enter an order discharging a child without the child’ s consent.

Old subsection (e) has been stricken because it speaks to the transitional period when this

code took effect and is no longer necessary. New subsection (€) was previously K.S.A. 38-1515.
It is the opinion of the committee it is more logically a part of this section.
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New Sec. 4. Venue. (a) Venue of any caseinvolving achild in need of care shall bein the
county of the child®residence or in the county where the child isfound.

(b) Upon application of any party or interested party and after notice to all other parties or
interested parties, the court in which the petition was originally filed alleging that achild isachild
in need of care may order the proceedings transferred to the court of the county where; (1) the child
is physically present, (2) the parent or parents reside, or (3) other proceedings are pending in this
state concerning custody of the child. The judge of the court in which the case is pending shall
consult with the judge of the proposed receiving court prior to transfer of the case. If the judges
do not agree that the case should be transferred or if a hearing is requested, a hearing shall be held
on the desirability of the transfer, with notice to parties or interested parties, the secretary and the
proposed receiving court. If thejudge of the transferring court ordersthe case transferred, the order
of transfer shall includefindingsstating why the caseisbeing transferred and, if available, the names
and addresses of all interested parties to whom the receiving court should provide notice of any
further proceedings. The receiving court shall accept the case. Any judge transferring any caseto
another court shall transmit acomplete record thereof and, upon receipt of the record, the receiving
court shall assume jurisdiction as if the proceedings were originally filed in that court. The
transferring judge, if an adjudicatory hearing has been held, shall aso transmit recommendationsas
to disposition. The court may return the case to the court where it originated if the child is not
present in the receiving county or, the receiving county is not the residence of the child® parent or

parents.
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COMMENT
Subsection (b) has been amended by using the phrase “any party or interested party” to

describe who may make the application for a change of venue. The other changes to this provision
are technical and for purposes of clarification.
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New Sec. 5. Right tocounsel. (a) Appointment of guardian ad litemand attorney for child,;
duties. Uponthefiling of apetition the court shall appoint an attorney to serve asguardian ad litem
for a child who isthe subject of proceedings under this code. The guardian ad litem shall make an
independent investigation of the facts upon which the petition is based and shall appear for and
represent the best interests of the child. When the child’s position is not consistent with the
determination of the guardian ad litem as to the child’s best interests, the guardian ad litem shall
inform the court of the disagreement. The guardian ad litem or the child may request the court to
appoint asecond attorney to serve asattorney for the child, and the court, on good cause shown, may
appoint such second attorney. The attorney for the child shall allow the child and the guardian ad
litem to communicate with one another but may require such communications to occur in the
attorney’ s presence.

(b) Attorney for parent or custodian. A parent or custodian of achild aleged or adjudged
to beachild in need of care may be represented by an attorney, in connection with all proceedings
under this code.

(D) If at any stage of the proceedings a parent desires but is financially unable to employ an
attorney, the court shall appoint an attorney for the parent. It shall not be necessary to appoint an
attorney to represent a parent who fails or refuses to attend the hearing after having been properly
served with process in accordance with section 32 and amendmentsthereto. A parent or custodian
whoisnot aminor, amentally ill person asdefined in K.S.A. 2004 Supp. 59-2946 and amendments
thereto or adisabled person asdefinedinK.S.A. 77-201 and amendmentsthereto may waive counsel

either in writing or on the record.
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(2) The court shall appoint an attorney for a parent who isaminor, amentally ill person as
defined in K.S.A. 2004 Supp. 59-2946 and amendments thereto or a disabled person as defined in
K.S.A. 77-201 and amendmentsthereto, unlessthe court determinesthat thereisan attorney retained
who will appear and represent the interests of the person in the proceedings under this code.

(c) Attorney for Interested Parties. A person who, pursuant to section 36 and amendments
thereto, is an interested party in a proceeding involving a child alleged to be achild in need of care
may be represented by an attorney in connection with all proceedings under this code. If at any
stage of the proceedings a person who is an interested party under section 36(c) and amendments
thereto desires but isfinancially unable to employ an attorney, the court may appoint an attorney for
theinterested party. It shall not be necessary to appoint an attorney to represent an interested party
who fails or refuses to attend the hearing after having been properly served with process in
accordance with section 32 and amendments thereto.

(d) Continuation of representation. A guardian ad litem appointed to represent the best
interests of a child or a second attorney appointed for a child as provided in subsection (a), or an
attorney appointed for a parent or custodian shall continue to represent the client at all subsequent
hearingsin proceedings under this code, including any appellate proceedings, unlessrelieved by the
court upon a showing of good cause or upon transfer of venue.

(e) Fees for counsel. An attorney appointed pursuant to this section shall be allowed a
reasonablefeefor services, which may be assessed as an expense in the proceedings as provided in

section 10 and amendments thereto.
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COMMENT

Former subsections (b) and (c) have been combined into proposed subsection (b) and new
subsection (¢) wasadded to specify theright of interested partiesto berepresented by counsel at their
own expense. A court is authorized but not required to provide counsel at state expense for
interested parties with whom the child was living for asignificant period of time in the six month
period beforethefiling of the petition. It wasthe opinion of the committee that such persons, which
may include grandparentsand other closerel atives, often haveaparticularly strong relationship with
the child, the continuation of which should receive particular attention.

Other changes made in this section are for either simplification of language or structure or
clarification.
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New Sec. 6. Appointment of special advocate. (a) Thecourt at any stage of aproceeding
pursuant to this code may appoint a specia advocate for the child who shall serve until discharged
by the court and whose primary duties shall be to advocate the best interests of the child and assist
the child in obtaining a permanent, safe and homelike placement. The court-appointed specid
advocate shall have such qualifications and perform such specific duties and responsibilities as
prescribed by rule of the supreme court.

(b) Any person participating in ajudicial proceeding as a court-appointed specia advocate
shall be presumed primafacie to be acting in good faith and in so doing shall beimmune from any
civil liability that otherwise might be incurred or imposed.

COMMENT

The language at the beginning of subsection (a) and all of subsections (c) and (d) have been
stricken as unnecessary.
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New Sec. 7. (a) Subject to the availability of fundsin the permanent families account of the
family and children investment fund for citizen review boards, and subject to a request from a
judicial district, there shall be local citizen review boards in judicial districts, or portions of such

districts.

(b) The administrative judge of the judicial district, or another judge designated by the
administrativejudge, shall appoint threeto seven citizensfrom thecommunity to serveon each local
citizen review board. Such members shall represent the various socioeconomic and ethnic groups
of the judicial district, and shall have a special interest in children. Such judge may also appoint

alternates when necessary.

(c) The term of appointment shall be two years and members may be reappointed.

(d) Members shall servewithout compensation but may bereimbursed for mileagefor out-of-county

reviews.

(e) Eachlocal citizenreview board shall meet quarterly and may meet monthly if the number of cases

to review requires such meetings.

(f) Members and alternates appointed to local citizen review boards shall receive at least six hours

of training before reviewing a case.
COMMENT

Section 7, relating to citizen review boards, previously appeared at K.S.A. 38-1812 and was
not a part of the Kansas code for care of children. The Committee was of the opinion that the
statutes relating to citizen review boards should be a part of the revised Kansas code for care of
children. The only change from the current statute is technical.
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New Sec. 8. (a) Theloca citizen review board shall have the duty, authority and power to:

(1) Review each case of achild who isthe subject of achildin need of care petition or who has been
adjudicated a child in need of care, receive verba information from all persons with pertinent

knowledge of the case and have access to materials contained in the court®files on the case;

(2) determine the progress which has been made to acquire a permanent home for the child in need

of care;

(3) suggest an alternative case god if progress has been insufficient; and

(4) make recommendations to the judge regarding further actions on the case.

(b) Theinitia review by the local citizen review board may take place any time after a petition is
filed for achildin need of care. A review must occur within six months after the initial disposition

hearing.

(c) Thelocal citizen review board will review each referred case at least once each year.

(d) The judge shal consider the local citizen review board recommendations in making an
authorized orders pursuant to section 50, and amendments thereto, and may incorporate the citizen

review board®recommendations into an order in lieu of the six-month review hearing.

(e) Three members of the local citizen review board must be present to review a case.

(f) The court shall provide a place for the reviews to be held. The local citizen review board
members shall travel to the county of the family residence of the child being reviewed to hold the

review.
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COMMENT

Section 8, relating to citizen review boards, previously appeared at K.S.A. 38-1813 and was
not a part of the Kansas code for care of children. The Committee was of the opinion that the
statutes relating to citizen review boards should be a part of the revised Kansas code for care of
children. A similar statute will be included in the revised Kansas juvenile offender code. The only
changes from the current statute were made to remove reference to juvenile offenders or are
technical.
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Comment Regarding Confidentiality Sections
K.S.A. 2004 Supp. 38-1505b and 38-1505¢ were enacted and K.S.A. 2004 supp. 38-1506,
38-1507 and 38-1508 were amended by the Legislature in 2004 HB 2742. These sections are not
amended or repealed by thisbill. The sections are a part of the proposed Revised Kansas Code for
Care of Children and when the code is enacted, the Revisor of Statutes will transfer the sections to

the appropriate placesin the revised code.
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New Sec. 9. Dutiesof county or district attorney. It shall be the duty of the county or
district attorney to prepare and file the petition aleging a child to be a child in need of care, and to
appear at the hearing on the petition and to present evidence as necessary, at al stages of the
proceedings, that will aid the court in making appropriate decisions. The county or district attorney
shall also have the other duties required by this code.

COMMENT

The language of this provision has been amended to reflect current practice, in which a
county or district attorney participates at all stages of a CINC proceeding.
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New Sec. 10. Docket fee and expenses. (a) Docket fee. The docket fee for proceedings
under thiscode, if oneisassessed as provided in this section, shall be $25. Only one docket fee shall
be assessed in each case.

(b) Expenses. The expenses for proceedings under this code, including fees and mileage
allowed witnesses and fees and expenses approved by the court for appointed attorneys, shall bepaid
by the board of county commissioners from the general fund of the county.

(c) Assessment of docket fee and expenses. (1) Docket fee. The docket fee may be assessed
or waived by the court conducting the initial dispositional hearing and the docket fee may be
assessed agai nst the complaining witnessor personinitiating the proceedingsor aparty or interested
party other than the state, a political subdivision of the state, an agency of the state or of a political
subdivision of the state, or aperson acting in the capacity of an employee of the state or of apolitical
subdivision of the state. Any docket feereceived shall be remitted to the state treasurer pursuant to
K.S.A. 20-362, and amendments thereto.

(2) Expenses. Expensesmay be assessed agai nst the complai ning witnessor personinitiating
the proceedings or an interested party, other than the state, a political subdivision of the state, an
agency of the state or of a political subdivision of the state or a person acting in the capacity of an
employee of the state or of apolitical subdivision of the state. When expenses are recovered from
aparty against whom they have been assessed the general fund of the county shall bereimbursedin
the amount of the recovery. If it appears to the court in any proceedings under this code that
expenses were unreasonably incurred at the request of any party the court may assess that portion

of the expenses against the party.
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(d) Casesinwhich venueistransferred. If venueistransferred from one county to another,
the court from which the caseistransferred shall send to the receiving court a statement of expenses
paid from the general fund of the sending county. If the receiving court collects any of the expenses
owed in the case, the receiving court shall pay to the sending court an amount proportional to the
sending court® share of the total expenses owed to both counties. The expenses of the sending
county shall not be an obligation of the receiving county except to the extent that the sending
county®proportion of the expensesis collected by the receiving court. All amounts collected shall
first be applied toward payment of the docket fee.

COMMENT

Thisprovision remains substantially unchanged, except for aminor changein subsection (c)
for purposes of clarity.
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New Sec. 11. Expense of care and custody of child (a) How paid. (1) If achild alleged
or adjudged to be a child in need of care is not eligible for assistance under K.S.A. 39-709 and
amendments thereto, expenses for the care and custody of the child shall be paid out of the general
fund of the county inwhich the proceedings are brought. For the purpose of this section, achild who
isanonresident of the state of Kansas or whose residence is unknown shall have residence in the
county where the proceedings are instituted.

(2) When a law enforcement officer has taken a child into custody as authorized by
subsection (b) of section 26 and amendments thereto and delivered the child to a person or facility
designated by the secretary or when custody of achild is awarded to the secretary, the expenses of
the care and custody of the child may be paid by the secretary, even though the child does not meet
the eligibility standards of K.S.A. 39-709 and amendments thereto.

(3) When the custody of a child is awarded to the secretary, the expenses of the care and
custody of the child shall not be paid out of the county general fund.

(4) Nothing in this section shall be construed to mean that any person shall be relieved of
legal responsibility to support a child.

(b) Reimbursement to county general fund. (1) When expenses for the care and custody of
achild alleged or adjudged to be a child in need of care have been paid out of the county general
fund, the court may fix a time and place for hearing on the question of requiring payment or
reimbursement of all or part of the expenses by a person who by law isliable to maintain, care for
or support the child.

(2) The court, after notice to the person who by law isliable to maintain, care for or support

the child, may hear and dispose of the matter and may enter an order relating to payment of expenses
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for care and custody of the child. If the person willfully fails or refuses to pay the sum, the person
may be adjudged in contempt of court and punished accordingly.

(3) The county may bring a separate action against aperson who by law isliableto maintain,
care for or support achild alleged or adjudged to be a child in need of care for the reimbursement
of expenses paid out of the county general fund for the care and custody of the child.

(c) Reimbursement to secretary. When expensesfor the care and custody of achild alleged
or adjudged to be achild in need of care have been paid by the secretary, the secretary may recover
the expenses pursuant to K.S.A. 39-709 or 39-755, and amendmentsthereto, or K.S.A. 39-718b, and
amendments thereto, or as otherwise provided by law, from any person who by law is liable to
maintain, care for or support the child.

The secretary shall have the power to compromise and settle any claim due or any amount
claimed to be due to the secretary from any person who by law is liable to maintain, care for or
support the child.

COMMENT
References to the state social welfare fund have been removed from subsections (a)(2) and

(c) because the language is outdated and the reference to the secretary is sufficient. The reference
in subsection (c) to K.S.A. 39-718a has been removed because that section has been repealed.
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New Sec. 12. Health services. (a) Physical or mental careand treatment. (1) Whenachild
less than 18 years of age is alleged to have been physically, mentally or emotionally abused or
neglected or sexually abused, no consent shall be required to medically examine the child to
determine whether the child has been abused or neglected.

(2) When the hedth or condition of achildwhois subject tojurisdiction of the court requires
it, the court may consent to the performing and furnishing of hospital, medical, surgical or dental
treatment or procedures, including the release and inspection of medical or dental records. A child,
or parent of any child, who is opposed to certain medical procedures authorized by this subsection
may request an opportunity for a hearing thereon before the court. Subsequent to the hearing, the
court may limit the performance of matters provided for in this subsection or may authorize the
performance of those matters subject to terms and conditions the court considers proper.

(3) Thecustodian isthe personal representative for the purpose of consenting to disclosure
of otherwise protected health information and may give consent to the following:

(A) Dental treatment for the child by alicensed dentist;

(B) diagnostic examinationsof thechild, including but not limited to thewithdrawal of blood
or other body fluids, x-rays and other |aboratory examinations,

(C) releases and inspections of the child®@medical history records;

(D) immunizations for the child;

(E) administration of lawfully prescribed drugs to the child; and

(F) examinations of the child including, but not limited to, the withdrawal of blood or other

body fluids or tissues, for the purpose of determining the child® parentage.
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(4) When the court has granted legal custody of a child in a dispositional hearing to any
agency, association or individual, the custodian or an agent designated by the custodian is the
personal representative for the purpose of consenting to disclosure of otherwise protected health
information and shall have authority to consent to the performance and furnishing of hospital,
medical, surgical or dental treatment or procedures or mental care or treatment other than inpatient
treatment at a state psychiatric hospital, including the release and inspection of medical or hospital
records, subject to terms and conditions the court considers proper.

(5 Any health care provider who in good faith renders hospital, medical, surgical, menta
or dental care or treatment to any child or discloses protected health information as authorized by
thissection shall not beliablein any civil or criminal action for failure to obtain consent of aparent.

(6) Nothing in this section shall be construed to mean that any person shall be relieved of
legal responsibility to provide care and support for a child.

(b) Careand treatment requiring court action. If itisbrought to the court®attention, while
the court is exercising jurisdiction over the person of achild under this code, that the child may be
amentaly ill person asdefined in K.S.A. 2004 Supp. 59-2946 and amendments thereto, or K.S.A.
2004 Supp.59-29b46 and amendments thereto, the court may:

(2) Direct or authorizethe county or district attorney or the person supplying theinformation
tofilethepetition provided forin K.S.A. 2004 Supp. 59-2957 and amendmentsthereto and proceed
to hear and determine the issues raised by the application as provided in the care and treatment act
for mentally ill personsor the petition provided for in K.S.A. 2004 Supp. 59-29b57 and amendments
thereto and proceed to hear and determinetheissuesraised by the application asprovidedinthecare

and treatment act for persons with an alcohol or substance abuse problem; or
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(2) authorize that the child seek voluntary admission to a treatment facility as provided in
K.S.AA. 2004 Supp. 59-2949 and amendments thereto or K.S.A 2004 Supp 59-29b49 and
amendments thereto.

The application to determine whether the child isamentally ill person may befiled in the
same proceedings as the petition alleging the child to be a child in need of care, or may be brought
in separate proceedings. In either event the court may enter an order staying any further proceedings
under this code until all proceedings have been concluded under the care and treatment act for
mentally ill persons or the care and treatment act for persons with an alcohol or substance abuse
problem.

COMMENT

This provision was reworked somewhat to clarify the authority of child's custodian to
consent to medica care and treatment and to consent to the disclosure of medical records:
Subsection (a)(3) has been reworded to give the custodian legal authority at any time, whereas
former section (a)(3) applied only prior to disposition. Language concerning disclosure of medical
records has been added to both subsections (a)(3) and (a)(4) so asto comply with the requirements
of the federal Health Insurance Portability and Accountability Act of 1996. Subsection (a)(5) was
deleted as unnecessary in light of other provisionsin subsection (a).

Subsection (b) was amended to add references and citations to the Care and Treatment Act
for Personswith an Alcohol or Substance Abuse Problem to the existing language, which refersonly
to the Care and Treatment Act for Mentally 11l Persons.

Additional changes are for purposes of clarity. Subsection (a) (1) was amended to replace
the word “maltreated” with the phrase “abused or neglected” because the term maltreated is not

defined in the code. Subsection (a)(2) was amended by changing the phrase “award of the court”
to “child who is subject to jurisdiction of the court.” See Comment to proposed section 2.
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New Sec. 13. Educational decisions; education advocates for exceptional children;
definitions. (a) When the court has granted legal custody of achild in ahearing under the Revised
Kansas code for care of children to an agency, association or individual, the custodian or an agent
designated by the custodian shall have authority to make educational decisions for the child if the
parents of the child are unknown or unavailable. When the custodian of the child is the secretary,
and the parents of the child are unknown or unavailable, and the child appears to be an exceptional
child who requires special education, the secretary shall immediately notify the state board of
education, or adesignee of the state board, and the school district in which the child isresiding that
the child isin need of an education advocate. Assoon as possible after notification, the state board
of education, or its designee, shall appoint an education advocate for the child.

(b) As used in this section, the terms exceptional child, special education, and education
advocate have the meanings respectively ascribed thereto in the special education for exceptional
children act.

COMMENT

This provision has been amended for purposes of clarity by striking unnecessary language.
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New Sec. 14. Evaluation of development or needs. (@) Of child. (1) Psychological or
emotional. During proceedings under this code, the court, on its own motion or the motion of the
guardian ad litemfor thechild, aparty or interested party, may order an eval uation and written report
of the psychological or emotional development or needs of a child who is the subject of the
proceedings. The court may refer the child to a state institution for the evaluation if the secretary
advises the court that the facility is a suitable place to care for, treat or evaluate the child and that
spaceisavailable. The expensesof transportation to and from the state facility may be paid asapart
of the expenses of temporary care and custody. The child may be referred to amental health center
or qualified professional for evaluation and the expenses of the evaluation may be considered as
expenses of the proceedings and assessed as provided inthiscode. If the court orders an evaluation
as provided in this section, a parent of the child shall have the right to obtain an independent
evaluation at the expense of the parent.

(2) Medical. During proceedings under this code, the court may order an examination and
report of themedical condition and needs of achild who isthe subject of the proceedings. The court
may also order areport from any physician who has been attending the child stating the diagnosis,
condition and treatment afforded the child.

(3) Educational. The court may order the chief administrative officer of the school which
the child attends or attended to provide to the court information that is readily available which the
school officials believe would properly indicate the educational needs of the child. The order may
direct that the school conduct an educational needs assessment of the child and send areport of the
assessment to the court. The educational needs assessment may include ameeting involving any of

the following: the child® parents; the child® teachers; the school psychologist; a school specid
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services representative; a representative of the secretary; the child® C.A.S.A.; the child® foster
parents legal guardian, and permanent custodian; acourt services officer and other personsthat the
chief administrative officer of the school or the officer® designee considers appropriate.

(b) Physical, psychological or emotional of parent or custodian. During proceedingsunder
this code, the court may order an examination, evaluation and report of the physical, mental or
emotional statusor needs of aparent, aperson residing with aparent or any person being considered
as one to whom the court may grant custody.

(c) During proceedings under this code the court may order written reports from any
gualified person concerning the parenting skills or ability to provide for the physical, menta or
emotional needs and future development of achild by aparent or other person being considered for
custody.

(d) Written reports and other materials relating to the examinations and evaluations under
subsections (a),(b) and (c) may be considered by the court after an adjudication or entry of an order
of informal supervision, if introduced as evidence. If requested by any party or interested party in
attendance, the court shall require the person preparing the report or other material to appear and
testify.

(e) Confidentiality of reports. (1) Reportsof court ordered examination or evaluation. No
confidential relationship of physician and patient, psychol ogist and client or socia worker and client
shall arise from an examination or evaluation ordered by the court.

(2) Report from private physician, psychologist or therapist. When any interested party or
party to proceedings under this code wishes the court to have the benefit of information or opinion

from aphysician, psychologist, registered marriage and family therapist or social worker withwhom
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there is a confidential relationship, the party or interested party may waive the confidentia
relationship but restrict the information to be furnished or testimony to be given to those matters
material to theissues before the court. If requested, the court may make an in camera examination
of the proposed witness or the file of the proposed witness and excise any matters that are not
material to the issues before the court.

COMMENT

This section has been reorganized to clarify the kinds of reports and eval uations that may be
ordered by the court and the manner in which they may be considered. Subsection (a) deals with
evaluationsof thechild, subsection (b) deal swith physical, psychological, and emotional evaluations
of the parent or custodian, and subsection (c) deals with evaluation of the parent’s or custodian’s
parenting skills.

Subsection (a)(1) wasamended to allow any party or interested party to makeamotionto the
court for an evaluation and written report of the psychological or emotiona development or needs
of the child. It was the committee’ s view that parties and interested parties may have information
warranting an evaluation that might not otherwise come before the court. The decision whether to
order an evaluation remains with the court.

Subsection (@) (3) has been amended to add apermanent custodian to thelist of personswho
may attend a child’s educational assessment meeting.

Existing subsection (b) has been amended to allow the judge to order an evaluation of any
person residing with a parent and of any person being considered for custody. The committee
believes that because such persons may be living with the child, their psychological and emotional
status may be highly relevant to the disposition of the case. Subsection (b)(1) has been further
amended by striking the last sentence and reinserting it as new subsection (d). Existing subsection
(b)(2) has been moved to subsection (c) and expanded to permit areport on parenting skills at any
time during proceedings.

Subsection (d) Clarifiesthat al evaluations (including those of the child) will be considered.

Subsection (e), concerning confidentiality of reports, carries forward current subsection ()
with minor technical changes.
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New Sec. 15. Parentage. (a) If the court determinesthat the information contained in the
petition concerning parentage of the child may beincomplete or incorrect, the court shall determine
whether the question hasbeen previously adjudi cated and whether service of process should bemade
on some additional person.

(b) If it appearsthat theissue of parentage needsto be adjudicated, the court shall stay child
support proceedings, if any are pending in the case, with respect to that alleged parent and child
relationship until the dispute is resolved by agreement, by a separate action under the Kansas
parentage act, or otherwise. Nothing in this subsection shall be construed to limit the power of the
court to carry out the purposes of the Revised Kansas code for care of children.

COMMENT

The proposed changes to this section are intended to simplify the language of the provision
without changing its meaning.
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New Sec. 16. Fingerprintsand photographs. (a) Fingerprintsor photographsof aperson
alleged or adjudicated to be achild in need of care may be taken:

(1) By apersonauthorized toinvestigate an allegation or suspicion of child abuse or neglect
to obtain and preserve evidence or to determine the identity of achild,;

(2) as authorized by K.S.A. 38-1611 and amendments thereto; or

(3) if authorized by ajudge of the district court having jurisdiction.
(b) Fingerprints and photographs taken under subsection (a) (3) shall be kept separate from those
of persons of the age of mgjority.
(c) Fingerprints and photographs taken under subsection (a) (3) may be sent to a state or federal
repository only if authorized by a judge of the district court having jurisdiction.
(d) Nothing in this section shall preclude the custodian of the child from authorizing photographs
or fingerprints of the child :

(1) to be used in any action under the Kansas parentage act.

(2) to assist in the apprehension of arunaway child,

(3) to assist in the adoption or other permanent placement of a child; or

4 to provide the child or the child’s parents or guardians with a history of the child’'s

life and development.
(e) For purposes of this section, the term photograph means an image or likeness of a child made
or reproduced by any medium or means.
COMMENT
This subsection has been amended to reflect sound child welfare practices by allowing

fingerprints and photographs to be used for the benefit of the child. A definition of photograph has
also been added to ensure that the provision applies as new technology develops.
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New Sec. 17. Reporting of certain abuseor neglect of children; publicinformation and
educational program. Thesecretary shall conduct acontinuing publicinformation and educational
program for local staff of the department of social and rehabilitation services, for persons required
to report under this code and for other appropriate persons.

COMMENT

Thefirst paragraph was moved to Section 1 and rewritten. Itistheopinion of the Committee
that there should be a single comprehensive statement of policy at the beginning of the code. (See
comment to section 1). The second paragraph wasrewrittento give SRSthe duty to conduct apublic

information and educational program, but to leave discretion with the Secretary as to how such
program should be conducted.
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New Sec. 18. Reporting of certain abuse or neglect of children; persons reporting;

reports, madetowhom; penaltiesfor failuretoreport or interferencewith makingof areport.

(a) Persons Making Reports.

Q) When any of the following persons has reason to suspect that a child has been

harmed asaresult of physical, mental or emotional abuse or neglect or sexual abuse,

the person shall report the matter promptly as provided in subsections (b) and (¢);

A.

Thefollowing personsproviding medical care or treatment: personslicensed
to practice the healing arts, dentistry, and optometry; persons engaged in
postgraduate training programs approved by the state board of healing arts;
licensed professional or practical nurses; and chief administrative officersof
medical care facilities;

Thefollowing personslicensed by the stateto provide mental health services;
licensed psychologists, licensed masterslevel psychologists, licensed clinical
psychotherapists, licensed socia workers, licensed marriage and family
therapists, licensed clinical marriage and family therapists, licensed
professional counselors, licensed clinical professional counselors, and
registered alcohol and drug abuse counselors;

Teachers, school administrators or other employees of a school which the
child is attending and persons licensed by the secretary of health and
environment to provide child care services or the employees of persons so
licensed at the place where the child care services are being provided to the

child: and
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D. Firefighters, emergency medical services personnel, law enforcement
officers, juvenile intake and assessment workers, court services officersand
community corrections officers, domestic case managers appointed under
K.S.A. 23-1001 et. seq. and amendments thereto and mediators appointed
under K.S.A. 23-602 and amendments thereto.

2 In addition to the reports required under subsection (a)(1), any person who has

reason to suspect that achild may be achild in need of care may report the matter as

provided in subsection (b) and (c).

(b) Form of Report. (1) Thereport may be made orally and shall be followed by awritten report if
requested. Every report shall contain, if known: the namesand addresses of the child and the child®
parents or other personsresponsiblefor the child®care; thelocation of the child if not at the child's
residence; the child’ s gender, race and age; the reasons why the reporter suspects the child may be
achildin need of care; if abuse or neglect or sexual abuse is suspected, the nature and extent of the
harm to the child (including any evidence of previous harm); and any other information that the
maker of the report believes might be helpful in establishing the cause of the harm and the identity
of the persons responsible for the harm.

(2) When reporting asuspicion that achild may bein need of care, the reporter shall disclose
protected health information freely and cooperate fully with the secretary and law enforcement
throughout the investigation and any subsequent legal process.

(c) ToWhomMade. Reports made pursuant to this section shall be made to the secretary, except as

follows:
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(1)

)

When the state department of social and rehabilitation services is not open for
business, reports shall be made to the appropriate law enforcement agency. On the
next day that the department is open for business, the law enforcement agency shall
report to the department any report received and any investigation initiated pursuant
to subsection (a) of section 25 and amendments thereto. The reports may be made
orally or, on request of the secretary, in writing.

Reportsof child abuse or neglect occurring in aninstitution operated by the secretary
of socia and rehabilitation services or the commissioner of juvenilejustice shall be
made to the attorney general. All other reports of child abuse or neglect by persons
employed by or of children of personsemployed by the state department of social and

rehabilitation services shall be made to the appropriate law enforcement agency.

(d) Death of child. Any person who is required by this section to report a suspicion that achild is

in need of care and who knows of information relating to the death of a child shall immediately

notify the coroner as provided by K.S.A. 22a-242 and amendments thereto.

(e) Violations:

(1)

)

Willful and knowing failure to make a report required by this section is a class B
misdemeanor. It isnot adefense that another mandatory reporter made a report.

Intentionally preventing or interfering with the making of areport required by this
sectionisaclass B misdemeanor.(f) Anyonewho, without malice, participatesinthe
making of a report to the secretary or a law enforcement agency relating to a
suspicion achild may be achildin need of care or who participatesin any activity or

investigation relating to the report or who participates in any judicial proceeding
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resulting from the report shall have immunity from any civil liability that might
otherwise be incurred or imposed.
COMMENT

In reworking this section, an overriding concern for the committee was that too many cases
of child abuse remain unreported. In the absence of reports, the Department of Social and
Rehabilitation Services and law enforcement agencies cannot fulfill their duty to protect children.
Thus, the committee made organi zational and substantive changes designed to promote compliance
with reporting obligations.

The committee considered a clear understanding of reporting obligations to be an essential
prerequisite, and therefore reorganized this section for purposes of clarity. Existing provisionshave
been rearranged into four subsections, each of which addresses a distinct aspect of reporting
obligations. Subsection (a) addresses who reports; subsection (b) addresses the form and content
of the reports; subsection (c) addressesto whom the report should be made; subsection (d) addresses
reporting of information concerning the death of a child; subsection (e) addresses the penalties for
violation; and subsection (f) providesimmunity for good faith reporting. To providefurther clarity,
in subsection (a), the various categories of individuals required to make reports have been grouped
thematically in separate subparagraphs of paragraph (a)(1).

The committee also proposes several modest substantive changes. First, theterm injury or
injured has been replaced throughout this provision with theterm “harm.” Thischange corresponds
to the definition of abuse (see comment to section 2) and reflectsthe concern that theterms“injury”
or “injured” are too often misinterpreted to require serious physical harm before abuse is to be
reported. Second, several additional categoriesof personnel involved with law enforcement and the
juvenile justice system were added to the list of required reportersin (a)(1)(D). The committee
believed that these individuals may often be in position to become aware of child abuse, and that,
given their official duties, they should be required to report it when they do. Third, the committee
deleted aprovisiondirecting staff membersat medical facilitiesto report through the superintendent,
manager, or other person in charge of the institution. The committee believes that medical staff
personnel have an obligation to report directly to the Secretary or law enforcement and that adding
an intermediate step increases the likelihood that a report of child abuse will not be made.

Subsection (f) is a rewritten version of current K.S.A. 38-1526. It is the opinion of the

committee that this provision belongsin the same section as other provisions dealing with reporting
of child abuse and neglect.
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New Sec. 19. Same, employer prohibited fromimposing sanctionson employeemaking
report or cooperating in investigation. (a) No employer shall terminate the employment of,
prevent or impair the practice or occupation of, or impose any other sanction on, any employee
becausethe employee made an oral or written report to, or cooperated with aninvestigation by, alaw
enforcement agency or the secretary relating to harm inflicted upon a child which was suspected by
the employee of having resulted from the physical, mental or emotional abuse or neglect or sexua
abuse of the child.

(b) Violation of this section is a class B misdemeanor.

COMMENT

This section currently appears at K.S.A. 38-1525 and has been moved becauseit is closely

related to the surrounding provisions. As has been done throughout the code, theword “injury” has

been replaced by the word “harm” to clarify that damage to a child may be other than a visible
physical injury. The remedy provided in this provision is not intended to be an exclusive remedy.
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New Sec. 20. Same; reporting of certain abuse or neglect of children in institutions
oper ated by thesecretary; rulesand regulations. The secretary shall adopt rulesand regulations
governing the reporting of suspected child abuse or neglect that occursin an institution operated by
the secretary. Such rules and regulations shall specify those types of incidents which are required
to be reported.

COMMENT
Most of this section has been stricken as unnecessary. The regulations covered are now in

placeand detailed provisionsasto their content areno longer needed. Subsection (b) isnow covered
by section 38-1522(c)(2).
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New Sec. 21. Same; investigation of reports; disclosure upon application; right to
quash. (a) Investigation for child abuse or neglect. The secretary and law enforcement officers
shall have the duty to receive and investigate reports of child abuse or neglect for the purpose of
determining whether thereport isvalid and whether actionisrequired to protect achild. Any person
or agency which maintains records relating to the involved child which are relevant to any
investigation conducted by the secretary or law enforcement agency under this act shall providethe
secretary or law enforcement agency with the necessary recordsto assist ininvestigations. Inorder
to providesuch records, the person or agency maintai ning therecordsshall receivefromthesecretary
or law enforcement: (1) A written request for information and (2) A written notice that the
investigation is being conducted by the secretary or law enforcement. If the secretary and such
officers determine that no action is necessary to protect the child but that a criminal prosecution
should be considered, such law enforcement officers shall make a report of the case to the
appropriate law enforcement agency.

(b) Joint investigations. When areport of child abuse or neglect indicates (1) that thereis
serious physical injury to or serious deterioration or sexual abuse of the child and (2) that action may
be required to protect the child, the investigation shall be conducted as ajoint effort between the
secretary and the appropriate law enforcement agency or agencies, with a free exchange of
information between them pursuant to K.S.A 2004 Supp. 38-1505c. If a statement of a suspect is
obtained by either agency, a copy of the statement shall be provided to the other.

(c) Investigation of certain cases. Suspected child abuse or neglect which occurs in an

institution operated by the secretary shall be investigated by the attorney general. Any other
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suspected child abuse or neglect by persons employed by the state department of social and
rehabilitation services shall be investigated by the appropriate law enforcement agency.

(d) Coordination of investigations by county or district attorney. If a dispute develops
between agencies investigating a reported case of child abuse or neglect, the appropriate county or
district attorney shall take charge of, direct and coordinate the investigation.

(e) Investigationsconcerning certainfacilities. Anyinvestigationinvolvingafacility subject
to licensing or regulation by the secretary of health and environment shall be promptly reported to
the state secretary of health and environment.

(f) Cooper ation between agencies. Law enforcement agencies and the secretary shall assist
each other in taking action which is necessary to protect a child regardiess of which
agency conducted the initial investigation.

(g) Cooperation between school personnel and investigative agencies.

(1) Elementary and secondary schools, the secretary and law enforcement agencies shall
cooperate with each other in the investigation of reports of suspected child abuse or neglect. The
secretary and law enforcement agencies shall have access to a child in a setting designated by
school personnel on school premises Attendanceat aninterview conducted on school premisesshall
be at the discretion of the agency conducting theinterview, giving consideration to the best interests
of the child. To the extent that safety and practical considerations alow, law enforcement officers
on school premisesfor the purpose of investigating areport of suspected child abuse or neglect shall

not bein uniform.

-51-



[ —

N

[
WNEFEOWOOWNO O

14
15

16
17
18

19
20
21
22
23
24
25
26

27
28
29
30
31

32
33

(2) The secretary or alaw enforcement officer may request the presence of school personnel
during an interview if the secretary or officer determines that the presence of such person might
provide comfort to the child or facilitate the investigation.

COMMENT

Subsection (a) of this section has been amended to facilitate the secretary’s role in
investigating allegations of abuse and in protecting children. The secretary is authorized to
investigate and take action whenever necessary to protect not only the child who is subject of the
report, but other children who may be in the home or otherwise subject to abuse and neglect by
adults who are the subject of the report. For the same reason, the committee has stricken language
precluding an investigation after the alleged victim has turned 23. In some instances, evidence of
abuse and neglect concerning avictim who isnow over the age of 23 may indicate that another child
isin danger of abuse or neglect, and the committee believed that the secretary and law enforcement
agencies should not be precluded from investigating in such cases. Finally, new language has been
inserted into subsection (a) to require persons or agencies, upon proper notification, to provide
records relevant to the investigation of areport of child abuse or neglect.

Subsection (b) has been amended to provide for free sharing of information between the
secretary and law enforcement agencies when they are engaged in a joint investigation and to
explicitly crossreferencethe provision on free sharing of information, K.S.A. 2004 Supp. 38-1505c.

Subsection (c) has been amended to read that investigationsin casesinvolving all eged abuse
or neglect occurringin SRSinstitutionsare conducted by attorney general (removing* an agent under
the direction of the”) and that investigations of alleged abuse or neglect by SRS personnel should
be conducted by the appropriate law enforcement agency (removing “under the direction of the
appropriate county or district attorney”). The committee considered the stricken language
unnecessary because investigations by the attorney general are in practice conducted by agents and
investigations by law enforcement agencies are always subject to supervision by thelocal county or
district attorney.

Subsection (g) has been amended to clarify that the secretary or law enforcement personnel
have responsibility for determining who may attend an interview on school grounds with a child
concerning alleged abuse and neglect. Language has also been added to confirm that the
investigating agency may request the presence of school personnel to comfort the child and facilitate
theinterview.

Subsections (h), (i), and (j) have been moved to new section 24 and combined with nearly
identical subsections (d), (e), and (f) of current K.S.A. 38-1523a.
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New Sec. 22. Child advocacy centers. (a) A child advocacy center in this state shall:

(1) Be aprivate, nonprofit incorporated agency or a governmenta entity.

(2) Have aneutral, child-focused facility where forensic interviews take place with children
in appropriate cases of suspected or alleged sexual abuse or physical, mental or emotional abuse.
All multidisciplinary agencies shall have a place to interact with the child as investigative or
treatment needs require.

(3) Have aminimum designated staff that is supervised and approved by the local board of
directors or governmental entity.

(4) Have amultidisciplinary case review team that meets on aregularly scheduled basis or
as the caseload of the community requires. The team shall include, but not be limited to,
representativesfromthestate or local office prosecuting such case, law enforcement, child protective
services, mental health services, a victim's advocate, child advocacy center staff and medical
personnel.

(5) Provide case tracking of child abuse cases seen through the center. A center shall also
collect data on the number of child abuse cases seen at the center, by sex, race, age, and other
relevant data, the number of cases referred for prosecution, and the number of cases referred for
medical services or mental health therapy.

(6) Provide medical exam services or menta health therapy, or both, on site at the child
advocacy center, or provide referrals for medical exams or mental health therapy, or both, to a

facility not on the site of the child advocacy center.
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(7) Have an interagency commitment, in writing, covering those aspects of agency
participation in amultidisciplinary approach to the handling of casesinvolving physical, mental or
emotional abuse.

(8) Providethat child advocacy center employeesand volunteersat the center aretrained and
screened in accordance with K.S.A. 65-516, and amendments thereto.

(9) Provide training for child advocacy center staff who interview children in forensic
children’ s interview technique.

(b) Any child advocacy center within this state that meets the standards prescribed by this
section shall be eligible to receive state funds that are appropriated by the legislature.

COMMENT

The section has been moved from former section 38-15,101. The committee believed that

thiswasamorelogical placement for the provision, near to provisions concerning multidisciplinary

teams. Although the provision is essentially unchanged, the committee struck the last sentence of
subsection (a)(5) and all of subsection (C) as unnecessary.
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New Sec. 23. Reporting of certain abuseor neglect of children; multidisciplinary team;
appointment.  The court on its own motion or upon request may, at any time, appoint a
multidisciplinary team to assist in gathering information regarding achild who may beor isachild
in need of care. The team may be a standing multidisciplinary team or may be appointed for a
specific child. Any person appointed as amember of a multidisciplinary team may declineto serve
and shall incur no civil liability as the result of declining to serve.

COMMENT

Subsection (a) has been amended to provide the court with the broadest possible discretion
to appoint a multidisciplinary team on its own motion or on request of anyone involved in the
process. The subsection hasbeen further amended to makeexplicit the current practice of permitting
appointment of an individual or standing team to make recommendations regarding all children
alleged or adjudged to be in need of care, not just those who are victims of abuse or neglect.

Subsection (b) has been combined with subsection (a).

Subsection (c) has been stricken as unnecessary.

Subsections (d), (e), and (f) have been stricken in their entirety and moved to a new section

24 where they have been combined with nearly identical subsections (h) (i) and (j) of current K.S.A.
38-1523.
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New Sec. 24. Same; application for subpoena; request to quash. (a) The secretary, a
law enforcement officer, or a multidisciplinary team appointed pursuant to Section 23, and
amendments thereto, may request disclosure of documents, reports or information in regard to a
child, who is the subject of areport of abuse or neglect, by making awritten verified application to
the district court. Upon a finding by the court there is probable cause to believe the information
sought will assist in the investigation of a report of child abuse or neglect, the court may issue a
subpoena, subpoena ducestecum or an order for the production of the requested documents, reports
or information and directing the documents, reports or information to be delivered to the applicant
at a specific time, date and place.

The time and date of delivery shall not be sooner than five days after the service of the
subpoena or order, excluding Saturdays, Sundays and holidays. The court issuing the subpoenaor
order shall keep all applicationsfiled pursuant to this subsection and acopy of the subpoenaor order
inaspecial filemaintained for that purpose. Upon receiving service of asubpoena, subpoenaduces
tecum or an order for production pursuant to this subsection, the person or agency served shall give
oral or written notice of serviceto any person known to have aright to assert aprivilege or assert a
right of confidentiality in regard to the documents, reports or information sought at |east three days
before the date of delivery.

(i) The written verified application shall be in substantially the following form:

Name of Court

In the Interest of Case No.

Name(s)

Date of birth:
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Each a child under 18 years of age.

WRITTEN APPLICATION FOR DISCLOSURE OF INFORMATION

County of

State of Kansas
The undersigned applicant being first duly sworn alleges and states as follows:

1. The applicant is

2. One of thefollowing applies: (&) Thereis an investigation being made into the report a
child who may be a child in need of care;
(b) apetition has been filed all eging the above-named child isachild in need of
care
(c) achild has been adjudicated as achild in need of care.
3. The following documents, reports and/or information are requested. (List specifically.)
4. The reasons for the request are:

Further applicant saith not.

Applicant

Subscribed and sworn to before me this day of , 19

Notary Public

My commission expires:
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() Any parent, child, guardian ad litem, person or entity subpoenaed or subject to an order
of production or person or entity who claims a privilege or right of confidentiality may request in
writing that the court issuing the subpoena or order of production quash the subpoena, subpoena
ducestecumor order for productionissued pursuant to subsection (i) Therequest shall automatically
stay the operation of the subpoena, subpoena duces tecum or order for production and the
documents, reports or information requested shall not be delivered until the issuing court has held
ahearing to determine if the documents, reports or information are subject to the claimed privilege
or right of confidentiality, and whether it isin the best interests of the child for the subpoenaor order
to produce to be honored. The request to quash shall be filed with the district court issuing the
subpoena or order at least 24 hours prior to the specified time and date of delivery, excluding
Saturdays, Sundays or holidays, and a copy of the written request must be given to the person
subpoenaed or subject to the order for production at least 24 hours prior to the specified time and
date of delivery.

COMMENT

New section 24 combines subsections (h), (i), and (j) of current K.S.A. 38-1523 with nearly
identical subsections(d), (e), and (f) of current K.S.A. 38-1523a. By combiningthetheseprovisions
into a single new section, the provisions regarding disclosure of information and procedures for
requesting or quashing a subpoena are made easier to find in the statute, minor differences in
wording between the two previous subsections have been reconciled, and redundancy in the code

has been eliminated.

Some minor changes to the wording of the section have been made for purposes of clarity.
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New Sec. 25. Same; duties of SRS. Whenever any person furnishes information to the
secretary that achild appearsto be achild in need of care, the department shall make apreliminary
inquiry to determine whether the interests of the child require further action be taken. Whenever
practicable, the inquiry shall include a preliminary investigation of the circumstances which were
the subject of the information, including the home and environmenta situation and the previous
history of the child. If reasonable grounds to believe abuse or neglect exist, immediate steps shall
betaken to protect the health and welfare of the abused or neglected child aswell asthat of any other
child under the same care who may be harmed by abuse or neglect. After the inquiry, if the
secretary determinesit is not otherwise possible to provide those services necessary to protect the
interests of the child, the secretary shall recommend to the county or district attorney that a petition
be filed.

COMMENT

Subsection (a) has been stricken becauseitsfirst sentenceis covered in greater detail in new

section 21 and its second sentence has been relocated to new section 26. Some minor technical

changes have been made to the language of former subsection (b), which now constitutesthe entire
section.
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New Sec. 26. Child under 18, when law enfor cement officersor court servicesofficers
may takeinto custody. (a) A law enforcement officer or court services officer shall take achild
under 18 years of age into custody when:

(1) Thelaw enforcement officer or court services officer has a court order commanding that
the child be taken into custody as a child in need of care; or

(2) the law enforcement officer or court services officer has probable cause to believe that
acourt order commanding that the child be taken into custody as a child in need of care has been
issued in this state or in another jurisdiction.

(b) A law enforcement officer shall take a child under 18 years of age into custody when:
(2) the law enforcement officer reasonably believes the child will be harmed if not immediately
removed from the place or residence where the child has been found: or (2) when the officer has
probable cause to believe that the child isamissing person and a verified missing person entry for
the child can be found in the national crime information center missing person system.

(c) (1) If a person provides shelter to a child whom the person knows is a runaway, such
person shall promptly report the child’ slocation either to alaw enforcement agency or to thechild's
parent or other custodian. (2) If aperson reportsarunaway’slocation to alaw enforcement agency
pursuant to this section and a law enforcement officer of the agency has reasonable grounds to
believethat it isin the child’ s best interests, the child may be allowed to remain in the place where
shelter is being provided, subject to subsection (b) of this section, in the absence of acourt order to
the contrary. If thechildisallowed to so remain, thelaw enforcement agency shall promptly notify

the secretary of the child’slocation and circumstances.
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(d) A law enforcement officer may temporarily detain and assume temporary custody of any
child subject to compul sory school attendance, pursuant to K.S.A. 72-1111, and amendmentsthereto,
during the hours school is actually in session and shall deliver the child pursuant to section 27(g).

COMMENT

Subsections (@) and (b) have been amended to providethat alaw enforcement officer or court
services officer “shall” take a child into custody under the specified circumstances. Thislanguage
reflects the committee’ s view that thereis a duty to take the child into custody under the specified
circumstances and the matter is not properly one for discretionary judgments.

Former subsections (b) and (c) have been rewritten and combined under subsection (b)(1)
and (2). The language of (b)(1) (formerly (b)) has been substantially reworked. It requires the
officer to take a child into custody whenever the officer “reasonably believes’ the child will be
harmed if not immediately removed. Thislanguage eliminates the requirement of the prior law that
there must be probable cause to believe the child is a child in need of care, which the committee
believes should not be an additional requirement that might in some circumstances prevent the
removal of a child from a place of danger. “Reasonably believes’ means that the officer in fact
believesthat the child will be harmed if not immediately removed and that thisbelief is objectively
reasonable in light of the facts known or that should be known to the officer. This language
complies with the requirements of ASFA.

New subsection (c) isformer K.S.A. 38-1530. It was moved to this provision because the
committee believes that its subject matter isin keeping with the other provisions of this section.

Subsection (d) has been rewritten for clarity and to incorporate a cross reference to the
officer’s duty under section 27(g) to deliver the child to school if taken into custody for truancy.
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New Sec. 27. Child under 18taken into custody; dutiesof officers; referral of casesfor
proceedingsunder thiscodeand inter state compact on juveniles; custody of shelter facility or
other person; application of law enfor cement officer ; releaseof child. (a) Totheextent possible,
when any law enforcement officer takes into custody a child under the age of 18 years without a
court order, the child shall forthwith be delivered to the custody of the child® parent or other
custodian unless there are reasonable grounds to believe that such action would not be in the best
interestsof thechild. Except asprovided insubsection (b), if thechildisnot delivered to the custody
of the child®parent or other custodian, the child shall forthwith be delivered to afacility or person
designated by the secretary, ashelter facility designated by the court, court services officer, juvenile
intake and assessment worker, licensed attendant care center or other person. If, after delivery of the
child to a shelter facility, the person in charge of the shelter facility at that time and the law
enforcement officer determine that the child will not remain in the shelter facility, the law
enforcement officer shall deliver the child to a juvenile detention facility or other secure facility,
designated by the court, where the child shall be detained for not more than 24 hours, excluding
Saturdays, Sundays and legal holidays. No child taken into custody pursuant to this code shall be
placedin ajuveniledetention facility or other securefacility, except asauthorized by thissection and
by section 37, 38 and 55 and amendmentsthereto. It shall betheduty of the law enforcement officer
to furnish to the county or district attorney, without unnecessary delay, al the information in the
possession of the officer pertaining to the child, the child®parents or other persons interested in or
likely to beinterested in the child and all other facts and circumstances which caused the child to be

taken into custody.
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(b) When any law enforcement officer takesinto custody any child asprovided in subsection
(b)(2) of section 26 and amendments thereto, proceedings shall be initiated in accordance with the
provisions of the interstate compact on juveniles, K.S.A. 38-1001 et seg. and amendments thereto
or 2004 SB 183, when effective, and amendments thereto. Any child taken into custody pursuant
to theinterstate compact on juveniles may be detained in ajuveniledetention facility or other secure
facility.

(c) Whenever a child under the age of 18 yearsistaken into custody by alaw enforcement
officer without acourt order and isthereafter placed as authorized by subsection (a), thefacility or
person shall, upon written application of the law enforcement officer, have physical custody and
provide care and supervision for the child. The application shall state:

(1) The name and address of the child, if known;

(2) thenames and addresses of the child®parents or nearest relatives and personswith whom
the child has been residing, if known; and

(3) the officer®@belief that the child isachild in need of care and that there are reasonable
grounds to believe that the circumstances or condition of the child is such that the child would be
harmed unless placed in the immediate custody of the shelter facility or other person.

(d) A copy of the application shall be furnished by the facility or person receiving the child
to the county or district attorney without unnecessary delay.

(e) The shelter facility or other person designated by the court who has custody of the child
pursuant to this section shall discharge the child not later than 72 hours following admission,
excluding Saturdays, Sundays and legal holidays, unless a court has entered an order pertaining to

temporary custody or release.
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(f) In absence of acourt order to the contrary, the county or district attorney or the placing
law enforcement agency shall have the authority to direct the release of the child at any time.

(9) When any law enforcement officer takesinto custody any child as provided in subsection
(c) of section 26, and amendments thereto, the child shall forthwith be delivered to the school in
which the child is enrolled, any location designated by the school in which the child isenrolled or
the child®parent or other custodian.

COMMENT
Most of the changesto this section are technical and for purposes of clarity. New language

inserted in subsection (a) was previously found in K.S.A. 38-1517 and was moved to this subsection
in order to consolidate provisions relating to custody in one section.
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New Sec. 28. Filing of petition on referral by SRSor other person; filing by individual.

() Whenever the secretary or any other person refersacaseto the county or district attorney
for the purpose of filing apetition alleging that achildisachild in need of care, the county or district
attorney shall review the facts, recommendations and any other evidence available and determine
if the circumstances warrant filing a petition.

(b) Any individual may file a petition aleging a child is a child in need of care and the
individual may be represented by the individua®own attorney in the presentation of the case.

(c) When a petition is filed alleging an infant surrendered pursuant to section 77, and
amendmentsthereto, isachild in need of care, the petition shall include arequest that the court find
that reintegration is not aviable alternative. Such petition also shall include arequest to terminate
the parental rights of the parents of such infant. An expedited hearing shall be granted on any
petition filed pursuant to this subsection.

COMMENT

The changes to this section are technical and for purposes of clarity and do not change its
content or meaning.
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General Comment to Sections 29, 31, 32, 34 and 62:

One of the overarching purposes of the code isto “[a] cknowledge that the time perception
of achild differs from that of an adult and to dispose of all proceedings under the code without
unnecessary delay.” Current K.S.A. 38-1584(a), (proposed section 1, paragraph 4) Obtaining
service of process on an absent parent or alleged parent, however, is often a significant cause of
delay, particularly when moving to the termination phases of the proceedings. In particular,
“publication notice” isgenerally time consuming and yet ineffectivein providing aparent or alleged
parent who could not otherwise be served with any actual notice of proceedings. Under the current
provisions of the code, service of processisrequired once at theinitiation of the proceedings and a
second timeif the proceedingsmoveto atermination phase. K.S.A. 38-1582(a). Of course, ensuring
that parents receive notice of proceedings in which their rights may be adversely affected is both
essential to afair outcome and constitutionally required, but the committee believed that the focus
of the code should be on providing notice, as opposed to requiring service of process. For that
reason, these related provisions have been reworked with the intent of creating a system in which
process is served on parents only once, at the outset of a child in need of care proceeding, and
subsequent notice is provided through first class mail.

The committee believes that a second service of processis unnecessary to provide fair and
adequate notice. The termination of parental rightsis the culmination of an ongoing process. Itis
almost always the result of the same facts supporting achild in need of care adjudication, and arises
when there is afailure to complete a reintegration program successfully. Provided that the initial
notice makes parents fully aware of the possibility that the proceeding may result in atermination
of their parental rights, it is not unreasonable to expect that, if they are properly served at the outset
of the proceedings, they will becomeinvolved in the proceeding. At aminimum, it isreasonableto
require them to keep the court informed of their addressif they wish to follow the proceedings and
possibly participate at some later phase of the proceedings, such as termination. This system
provides parentswith sufficient noticeto apprise them of the pendency of the action and afford them
the opportunity to present their objections. SeeInre H.C. and K.SC., 23 Kan App. 2d 955, 958
(Kan. Ct. App. 1997) (defining due process in those terms). Other states have dispensed with a
second formal service of process when a case movesto the termination phases. SeelnreD.P. and
M.P., 488 N.W.2d 133 (Wis. Ct. App. 1992); Inre RE. and T.E., 262 N.W.2d 723 (la. Ct. App.
1990).

To implement this approach, the committee changed existing provisionsin several respects.
First, the provisionsrelating to theinitia service of process were reworked to ensure that theinitial
petition, summons, and published notice would make clear: (1) that the proceeding could result in
loss of custody, an order of child support, appointment of a permanent custodian or the termination
of parenta rights; and (2) that subsequent notice would be provided by first class mail. (See
proposed sections 29, 31 and 32.) Second, provisions requiring service of process following the
service of the initial summons and petition were revised to permit notice by first class mail or
directly by the court.. (See proposed sections 34 and 62.)
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New Sec. 29. Pleadings. (a) Filing and contents of petition. (1) A petition filed to
commence as action pursuant to this code shall be filed with the clerk of the district court and shall
state, if known:

(A)  Thename, date of birth and residence address of the child;

(B)  thename and residence address of the child®parents;

(C©)  thenameand address of the child’ s nearest known relativeif no parent can be found.

(D) the name and residence address of any persons having custody or control of the child,
and

(E) plainly and concisely in the language of the statutory definition, the basis for the

petition.

(2) The petition shall also state the specific facts which are relied upon to support the
allegation referred to in the preceding paragraph including any known dates, times and locations.

(3) The proceedings shall be entitled: "In the Interest of

(4) The petition shall contain arequest that the court find the child to be a child in need of
care.

(5) The petition shall contain a request that the parent or parents be ordered to pay child
support. Therequest for child support may be omitted with respect to aparent already ordered to pay
child support for the child and shall be omitted with respect to one or both parents upon written
request of the secretary.

(6) If the petition requests removal of the child from the child® home, the petition shall

specify the effortsknown to the petitioner to have been madeto maintain thefamily and prevent the
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unnecessary removal of the child from the child®home, or shall specify the facts supporting that an
emergency exists which threatens the safety of the child.

(7) If the petition requests custody of the child to the secretary, the petition shall specify the
facts supporting that allowing the child to remain in the home would be contrary to the welfare of
the child or that placement isin the best interests of the child and the child islikely to sustain harm
if not removed from the home.

(8) Thepetition shall contain thefollowing statement "if you do not appear in court the court
will be making decisions without your input which could result in:

(A) the permanent or temporary removal of the child from the custody of the parent or
present legal guardian.

(B) an order requiring one or both parentsto pay child support the permanent termination of
one or both of the parents parental rights.

(C) the permanent termination of one or both of the parents parental rights.

(D) the appointment of a permanent custodian for the child.

If you cannot attend the hearing you may send awritten response to the petition to the clerk
of the court."

(9) The petition shall contain the following statement: "Y ou may receive further notices of
other hearings, proceedings and actions in this case which you may attend. These notices will be
sent to you by first class mail to your last known address or an address you provide to the court. It
is your responsibility to keep the court informed of your current address.”

(b) Motions. Motions may be made orally or in writing. The motion shall state with

particularity the grounds for the motion and shall state the relief or order sought.
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COMMENT

This provision has been amended by combining subsections (a) and (b) into a single
provision and by adding new paragraphs (8) and (9) to subsection (a) (previously subsection (b)).
New paragraphs (8) and (9) implement the committee’ s proposal to require service of processto be
made once at the outset of the proceedings and permit subsequent noticeto be provided by first class
mail. Seethe general comment to Sections 29, 31, 32, 34 and 62. Paragraph (8) provides notice of
the adverse consequences that may result from the proceedings and paragraph (9) informs the
recipient that further notices of hearings, proceedings and actions will be provided by mail to the
recipient’s known address or an address provided by the recipient.

The language added to subsection (a)(7) is necessary to comply with ASFA.

Other changes are technical and for purposes of clarity.

-69-



10
11
12
13
14
15
16
17
18
19
20

21
22

23

New Sec. 30. Procedureupon filing of petition. (a) Upon thefiling of apetition under this
code the court shall proceed by one of the following methods:

(1) The court shall issue summons pursuant to section 31, and amendments thereto, setting
the matter for hearing within 30 days of the date the petition isfiled. The summons, with a copy of
the petition attached, shall be served pursuant to section 32, and amendments thereto.

(2) If the child has been taken into protective custody under the provisions of section 37, and
amendments thereto, and a temporary custody hearing is held as required by section 38, and
amendmentsthereto, acopy of the petition shall be served at the hearing on each party and interested
party inattendance and arecord of service made apart of the proceedings. The court shall announce
the time of the next hearing. Process shall be served on any party or interested party not at the
temporary custody hearing pursuant to subsection (a)(1) of this section. Upon the written request of
the petitioner or the county or district attorney separate or additional summonsshall beissued to any
party and interested party.

(b) If the petition requests custody to the secretary, the court shall cause a copy of the
petition to be provided to the secretary upon filing.

COMMENT
This section has been reorganized for purposes of clarity by combining subsections (a) and
(b) into asingle subsection (a) and renumbering subsection (c) as(b). Insubsection (a)(2) (formerly
(b)), the sentence "The court shall attempt to notify both parents, if known" is stricken because the

parents will be given notice as parties.

In subsection (b) the last sentence is stricken because notice to the secretary is not
jurisdictional.

Other changes were for ssmplification and clarity of language.
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New Sec. 31. Summons; personsupon whom served; Notice of hearing: form.
(a) Persons to be served. The summons and a copy of the petition shall be served on:
Q) the child alleged to be a child in need of care by serving the guardian ad
litem appointed for the child;
2 the parentsor parent having legal custody or who may be ordered to pay child
support by the court;
3 the person with whom the child isresiding; and
4 any other person designated by the county or district attorney.
(b) A copy of the petition and notice of hearing shall be mailed by first class mail to
the child’' s grandparents with whom the child does not reside.
(¢) Formof summons. The summons shall be issued by the clerk, dated the day it isissued, contain

the name of the court and the caption of the case and be in substantially the following form:

(Name of Court)

In the Interest of Case No.

(Name[s])
Date of birth

Each achild under 18 years of age
SUMMONS

TO: (Names) (Relationship) (Addresses)
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A childin need of care petition has been filed in thiscourt. A copy of the petitionis

attached to this summons. On , 20, at o@ock _ m, the

parent(s), and any other person having legal custody of thechild arerequired to appear before

the court at thefollowing address: f

you cannot attend this hearing you may send a written response to the petition to the clerk
of this court.

Be aware that if you do not appear or respond to this summons the court will be
making decisions on the petition without your input. Those decisions could result in the
following:

1 Permanent or temporary removal of the child from the custody of the parents

or present legal guardian.

2. An order requiring one or both of the parents to pay child support.

3. The appointment of a permanent custodian for the child.

4, The permanent termination of one or both of the parent’s parental rights.

Y ou may receive further notices of other hearings, proceedings, and actionsin this
case, which you may attend. These noticeswill be sent to you by first classmail to your last
known address or to an address you provide the court. It isyour responsibility to keep the
court informed of your current address.

, an attorney, has been appointed as guardian ad litem for the child or children.
Each parent or legal custodian has the right to appear and be heard personally either with or
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without an attorney. The court will appoint an attorney for any parent who is financialy

unable to hire one.

Date ,20 Clerk of the District Court

(Sed) by

COMMENT

This provision has been amended by separately numbering the persons on whom the
summons must be served under subsection (a) and by making changes in the form of the
summons specified by subsection (b). The changes to subsection (b) implement the
committee's proposal to require service of process to be made once at the outset of the
proceedings and permit subsequent noticeto be provided by first classmail. Seethegenera
comment to Sections 29, 31, 32, 34 and 62. To ensure adequate notice is provided, the
summons would specify that the proceedings may result in removal of custody, an order of
child support, appointment of a permanent custodian, or the termination of parenta rights.
It also informs the recipient that further notices of hearings, proceedings and actionswill be
provided by mail to the recipient’s last known address or an address provided by the
recipient.
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New Sec. 32. Service of process. Summons, notice of hearings and other process
may be served by one of the following methods. (@) Personal and residence service.
Personal and residence service is completed by service in substantial compliance with the
provisions of K.S.A. 60-303 and amendmentsthereto. Personal service upon an individual
outside the state shall be made in substantial compliance with the applicable provisions of
K.S.A. 60-308 and amendments thereto.

(b) Servicebyreturnreceipt delivery. Service by return receipt delivery iscompleted upon
mailing or sending only in accordance with the provisions of K.S.A. 60-303(c) and
amendments thereto.

(c) First class mail service. Service may be made by first class mail, addressed to the
individual to be served at the usual place of residence of the person with postage prepaid, and
is completed upon the person appearing before the court in response thereto. If the person
failsto appear, the summons, notice or other process shall be delivered by personal service,
residential service, certified mail service or publication service.

(d) Service upon confined parent. If a parent of a child who is the subject of proceedings
under this codeis confined in a state or federal penal institution, state or federal hospital or
other institution, service shall be made by return receipt delivery to addressee only to both
the confined parent and the person in charge of the institution. It shall be the duty of the
person in charge of the institution to confer with the parent, if the parent®mental condition
issuch that aconference will serve any useful purpose, and advise the court in writing asto

the wishes of the parent with regard to the child. Personal service on aconfined parent who
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IS present in the courtroom cures any defect in notice to the person in charge of the
institution.
(e) Serviceby publication. If service cannot be completed after reasonable efforts using any
other method provided in this section, service may be made by publication in accordance
with this subsection.

(1) Before service by publication, the petitioner, or someone on behalf of the

petitioner, shall file an affidavit which shall be in substantially the following form:

(Name of Court)
(Caption of Case)

AFFIDAVIT

STATE OF KANSAS COUNTY, SS

, of lawful age, being first duly sworn, states that:

Q) Affiant is (state position) and makes this affidavit for the purpose of
obtaining service by publication upon the persons named herein.

2 Affiant hasmade areasonabl e, but unsuccessful, effort to ascertain thenames
and/or residences of the persons named or described herein as follows:
(Here describe the reasonabl e efforts made)

(©)) The persons on whom service by publication is sought are as follows:
(Namesor, if namesare unknown, description of relationship to alleged child

in need of care).
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(Signature)

(Jurat)

(2) (A) The notice shall be published once a week for two consecutive weeks in some
newspaper authorized to publish legal notices in the county where the petition is
filed.

(B) Inthecaseof aparent, publication shall also bein anewspaper authorized to publish
legal noticesin the locality where the court determines, after reasonable efforts, the
parent is most likely to be found.

(3) The notice shall bein substantialy the following form:

(Name of Court)

(Caption of Case)

NOTICE OF HEARING
TO: (Names and/or descriptive relationship of persons to whom notice is given) and all
other persons who are or may be concerned:

A child in need of care petition has been filed in this court. On ,

20 ,at o€lock _m., theparent(s), and any other person having legal custody of the
child are required to appear before the court a the following address:

. If you cannot attend thishearing you

may send a written response to the petition to the clerk of this court before that time.
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Beawarethat if you do not appear or respond to this notice the court will be making

decisions on the petition without your input. Those decisions could result in the following:

1 Permanent or temporary removal of the child from the custody of the parents
or present legal guardian.

2. An order requiring one or both of the parentsto pay child support.

3. The appointment of a permanent custodian for the child.

4, The permanent termination of one or both of the parent’s parental rights.

There may be other hearings, proceedings, and actions in this case which you may
attend. Notices of these hearings, proceedings, or actionswill be provided by first classmail, which
only can be sent to you if you inform the court of your address. It isyour responsibility to keep the
court informed of your current address.

, an attorney, has been appointed as guardian ad litem for the child or

children. Each party or interested party has the right to appear and be heard personaly either with
or without an attorney. The court will appoint an attorney for a parent who is financially unable to
hire one.

Clerk of the District Court

by

COMMENT

Several amendments to this provision were made for purposes of clarity and simplification.
Personal and residential service were combined into asingle section, as were two separate sections
dealing with service by publication. The committee has replaced the phrase “registered mail” with
the phrase "return receipt delivery" because that isthe current term used by the postal service. This
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change has been applied throughout the code. Similarly, in this provision and throughout the code,
the committee has replaced the term “regular mail” with the term “first class mail.” Thistermis
more precise and clear.

The form of published notice, as specified in paragraph (€)(2), has aso been amended to
implement the committee’ s proposal to require service of process to be made once at the outset of
the proceedings and permit subsequent notice to be provided by first class mail. See the generd
comment to Sections 29, 31, 32, 34 and 72. The published notice now specifiesthat the proceedings
may result in removal of custody, an order of child support, appointment of a permanent custodian,
or the termination of parental rights. It also informs the recipient that further notices of hearings,
proceedings and actions will be provided by mail to the recipient’s known address or an address
provided by the recipient.

Subsection (e)(2)(B) has been amended to require publication in anewspaper inthelocality
where the court determines, after reasonabl e efforts, that an absent parent ismost likely to befound.
This new language addresses a potential constitutional problem with the current provisions, which
providefor publicationina"local" official newspaper. InBoard of County Commissionersv. Akins,
271 Kan. 192, 21 P.3d 535 (2001), the Kansas Supreme Court held that it is constitutionally
insufficient to publish notice in alocal paper when reasonable efforts were not made to locate an
absentee landowner whose last known address was out of state. See also Mullane v. Central
Hanover Tr. Co., 339 U.S. 306, 314 (1950). Therights of parents are, if anything, stronger than
those of landowners and the Akins holding would presumably apply in CINC proceedings when an
absent parent was last known to be located in adifferent geographical area.
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New Sec. 33. Proof of service. Proof of service shall be made as follows:

(a) Personal or residential service. (1) Every officer to whom summons or other processis
delivered for service within the state shall make written report of the place, manner and date of
service of the processin substantialy the following form:

REPORT OF SERVICE
| certify that atrue copy of the above summons and a copy of the petition was served on the

persons above named in the manner and on the dates indicated bel ow:

Name Location Manner Date
of Service of Service of Service
Date Returned: , 20 Sheriff of County, Kansas
by
(Title)

(2) Every officer to whom summons or other process shall be delivered for service outside
this state shall make written report of the place, manner and time of service in substantially the
following form:

REPORT OF SERVICE

STATE OF COUNTY OF , SS
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beingfirst duly swornupon oath, statesthat the undersigned served the attached

summons or other process upon a onthe day of , 20,

in the above county and state by delivering to the person a copy of the attached summons or other

process together with a copy of the pleading therein described.

Sheriff of County

State of

(Jurat)

(3) If the process is, by order of the court, delivered to a person other than an officer for
service that person shall report the place, manner and time of service by affidavit.

(b) Serviceby mail. Theclerk or adeputy clerk shall make awritten report of service by mail
in substantially the following form:

CERTIFICATE OF MAILING

On , 20, I mailed a copy of the (summons or other process) and a copy of the
(petition or other pleading) described therein to each of the persons named therein at the address
indicated on the process.

* [ 1By placingin an envel ope properly addressed and delivering it to the United States Postal
Service for delivery with postage prepaid.

* [ 1By return receipt delivery mail of the United States Postal Service endorsed "return

receipt requested showing address where delivered" and "deliver to addressee only" with all

appropriate fees paid.
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Date , 20

(Deputy) Clerk of the District Court

* Check [X] paragraph to indicate method used.

The return receipt for delivery of the item shall be attached to the certificate.

(c) Publication service. Service by publication shall be reported by an affidavit showing the
dates upon and the newspaper in which the notice was published. A copy of the published notice
shall be attached to the affidavit.

(d) Amendment of report. The judge may alow an amendment of areport of service at any
time and upon terms as are deemed just to correctly reflect the true manner of service.

COMMENT

Theonly amendmentsto thissection areminor technical changesthat do not ateritsmeaning
or effect.
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New Sec. 34. Service of other pleadings. (@) Proceedings upon filing. Upon the filing of
asubsequent pleading, other than apetition, indicating the necessity for ahearing, the court shall fix
the time and place for the hearing.

(b) Form of notice. The notice of hearing shall be given by the clerk, unless otherwise ordered by
the court. Thenoticeshall bedated theday it isissued, contain the name of the court and the caption

in the case and be substantially in the following form:

(Name of Court)
(Caption of Case)
NOTICE OF HEARING
TO:

(Names) (Relationship) (Addresses)

A (describe pleading) has been received by the court and filed in the above
entitled case, acopy of which isattached, and will require ahearing before the court.
On ,20 ,a  o€lock __m. the parents, any other person
having legal custody of the above named child(ren) or any interested party are
required to appear before this court at (describe location). Your failure to either

appear or respond will not prevent the court from entering judgment granting the
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request contained in the pleading served with this notice if the court finds that the

judgment should be granted.
Date , 20 Clerk of the District Court
by
(Sedl)

(c) Notification by First Class Mail. Unless other provisions of this code expressly require service
of process, notice of motions and other pleadingsfiled subsequent to the petition in connection with
the case and any hearings to be held on such motions or other pleadings may be provided by first
classmail, postage prepaid, to any party or interested party who has been served in accordance with
section 32 and amendments thereto.  Such notice shall be sent to the last address provided to the
court by the party or interested party in question. Failureto appear shall not invalidate notice by first
classmail. Noticeby mail isnot required if the court orally notifiesaparty or interested party of the
time and place of the hearing.
COMMENT

Subsection (c) of this section has been amended to implement the committee’s proposal to
require service of process to be made once at the outset of the proceedings and permit subsequent
noticeto be provided by first classmail. Seethe general comment to Sections 29, 31, 32, 34 and 62.
Under current subsections (c) and (d), notification of motions, pleadings, and hearings must be
served on an interested party, except that new serviceisnot required for partiesin default for failure
to appear unless new claims are asserted. As amended by the committee, subsection (c) would
permit notification of motions, pleadings, and hearings to be made by first class mail or oral

notification by the court. With the amendments to subsection (c), subsection (d) became
unnecessary.
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New Sec. 35. Subpoenas and witness fees. (a) Subject to section 36 and amendments
thereto, aparty or interested party shall be entitled to the use of subpoenas and other compulsory
processto obtain the attendance of witnesses. Except as otherwise provided by this code, subpoenas
and other compulsory process shall be issued and served in the same manner and the disobedience
thereof punished the same as in other civil cases.

(b) The court shall have the power to compel the attendance of witnesses from any county
in the state for proceedings under this code.

(c) Only witnesses who have been subpoenaed shall be allowed witness fees and mileage.
No witness shall be entitled to be paid fees or mileage before the witness@ctual appearance at court.

COMMENT

This section was amended by adding areference to new section 36, which permitsthe Court
in some instances to restrict the rights of some interested parties.
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New Sec. 36. Partiesand Interested Parties. (@) Jurisdiction of the Court. Parties and
interested partiesin achild in need of care proceeding are subject to the jurisdiction of the court.
(b) Rightsof Parties. Subject to the authority of the court to rule on the admissibility of evidence
and provide for the orderly conduct of the proceedings, the rights of parties to participatein achild
in need of care proceeding include, but not are limited to,

(2) the right to notice in accordance with sections 31 and 34 and amendments thereto.

(2) the right to present oral or written evidence and argument, to call and cross-examine

witnesses; and

(3) the right to be represented by counsel in accordance with section 5 and amendments

thereto.

(c) Grandparents as Interested Parties.

(1) A grandparent of the child shall be made an interested party to a child in need of care

proceeding if the grandparent notifiesthe court of hisor her desire to become an interested

party. Notification may be made in writing, orally, or by appearance at the initial or a

subsequent hearing on the child in need of care petition.

(2) Grandparents with interested party status shall have the participatory rights of parties

pursuant to subsection (b) of the this section, except that the court may restrict those rights

if the court finds that it would be in the best interests of the child. Provided, however, a

grandparent may not be prevented under this paragraph from attending the proceedings,

having access to the child’s official file in the court records, or making a statement to the
court.

(d) Persons with whom the Child has been Residing as Interested Parties.
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(1) Any person with whom the child has resided for a significant period of time within six
months of the date the child in need of care petitionisfiled shall be made an interested party,
if he or shenotifiesthe court of hisor her desireto become aninterested party. Notification
may be madeinwriting, oraly, or by appearance at theinitia or asubsequent hearing on the
child in need of care petition.

(2) Persons with interested party status under this subsection shall have the participatory
rights of parties pursuant to subsection (b) of the this section, except that the court may

restrict those rightsif the court finds that it would be in the best interests of the child.

(e) Other Interested Parties

(1) Any person with whom the child hasresided at any time, who iswithin thefourth degree
of relationship to the child, or to whom the child has close emotional ties may, upon motion,
be made an interested party if the court determinesthat it isin the best interests of the child.
(2) Any other person may, upon motion, be made an interested party if the court determines
that the person has a sufficient relationship with the child to warrant interested party status
or that the person’ s participation would be beneficial to the proceedings.

(3) The court may, upon its own motion, make any person an interested party if the court

determines that interested party status would be in the best interests of the child.

(f) Procedure for Determining, Denying, or Terminating Interested Party Status.

(1) Upon the request of the court, the secretary shall investigate the advisability of granting
interested party status under this section and report findings and recommendations to the

court.
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(2) Thecourt may deny or terminate interested party status under this subsection if the court
determines, after notice and a hearing, that a person does not does not qualify for interested
party status or that there is good cause to deny or terminate interested party status.

(3) A person who isdenied interested party status or whose status as an interested party has
been terminated may petition for review of the denia or termination by the chief judge of the
district in which the court having jurisdiction over the child in need of care proceeding is
located, or a judge designated by the chief judge. The chief judge or the chief judge's
designee shall review thedenial or termination within 30 days of receiving the petition. The
child in need of care proceeding shall not be stayed pending resolution of the petition for
review.

COMMENT

Proposed section 36 hasbeen substantially amended and reworked to clarify the participatory
rights of partiesand interested parties. Asdefined in proposed section 2(u) partiesinclude the state,
the petitioner, the child, and any parent of thechild. Asdefinedin proposed section 2(1), “interested
parties’ include other persons who have a significant relationship to the child, including
grandparents, persons with whom achild wasresiding for asignificant timein the period beforethe
filing of the petition, relatives, and other persons with whom the child has lived.

Current law distinguishes between mandatory interested parties and optiona interested
parties, but does not specify their participatory rights or differentiate between various classes of
mandatory and optional interested parties. Inaddition, current law limits optional interested parties
to certain relatives and other individuals with whom the child has been residing. The committee
proposal swould provide broader discretionto the court to recognize additional interested partiesand
toimposelimitson participation by interested parties (but not on participation by the parties). These
changesreflect thecommittee’ sview that current law may prevent personsfrom participating whose
participation would be desirable, either to further the interests of children or to improve the conduct
of proceedings. At the sametime, the committee believed that, to control the orderly conduct of the
proceedings and protect the interests of the child, ajudge must have discretion to limit participatory
rights in appropriate circumstances.

The section has also been reworked to provide clarity regarding participatory rights and
proceduresfor determining interested party status. These provisions also areintended to provide an
appropriate compromise of the competing interests involved.
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Proposed subsection (a) is new language specifying that all partiesand interested partiesare
subject to the jurisdiction of the court. This language makes explicit what is assumed in current
practice.

Proposed subsection (b) isal so new languagethat specifiesthe participatory rights of parties,
with crossreferencesto relevant provisions of the code. Thislanguageisintended to reflect current
understandings but to make them more explicit. The rights of parties are subject to the court’s
inherent power to provide for the orderly conduct of the proceedings.

Proposed subsection (c) deals with grandparents as interested parties. The current code
providesthat grandparents are mandatory interested parties, but does not specify the extent of their
participatory rights or provide procedural safeguards for those rights. Nor does the current code
appear to permit grandparents the right to decline interested party status. Under the proposed
subsection (c), grandparentswould be madeinterested partiesupon notifying the court of their desire
to beinterested parties. Grandparentswho areinterested partieswould havefull participatory rights
of parties (subject to the court’s inherent power to provide for the orderly conduct of the
proceedings) unless the court restricts those rights based on a finding that doing so is in the best
interestsof thechild. The court could not, however, prevent grandparentswho areinterested parties
from attending the proceedings, having access to the child’s official file in the court records, or
making a statement to the court. The court could restrict or deny those rights only by denying or
terminating interested party status for grandparents, which can be done only for good cause after
notice and a hearing. (See proposed subsection (f).)

Proposed subsection (d) contains new language concerning anew class of interested parties:
persons with whom the child has resided for a significant period of time in the six month period
immediately preceding the filing of the CINC petition. The committee believes that such persons,
which may include grandparents, other relatives, or other individual swith asubstantial relationship
to the child, are often the persons with whom the best chance of a successful placement liesin the
event that reintegration of afamily isnot possible. (A court could order court-appointed counsel for
agrandparent who is also an interested party under this subsection.) These individuals aso often
care deeply about the child and may have important information about the child’ s circumstances or
needs. The committee also believes that the presence of such personsin the proceedingsis likely
to beof comfort to the child. The participatory rights of theseinterested partiesare handled in much
the same way as grandparents.

Proposed subsection (e) permits the court to make other persons having arelationship with
the child interested parties. Subsection (€)(1) covers persons who would be optional interested
parties under current law. Subsection (€)(2) permits the court to accord other persons interested
party status, provided the court finds that the person has a sufficient relationship with the child to
warrant interested party status or that the person’s participation would be beneficia to the
proceedings. Subsection (€)(3) permits the court to make a person an interested party on its own
motion if it finds that it is in the best interest of the child to do so. This may be necessary, for
example, in the case of aparent’ s boyfriend or girlfriend who isliving in the home. The expansion
of persons who may be made interested parties beyond those covered under current law isintended
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to account for the admittedly unusual case where a person who does not otherwise qualify is
sufficiently involved in the child’ s life to make interested party status appropriate.

Proposed subsection (f) provides procedures for determining interested party status.
Subsection (f)(1) carries forward language from current K.S.A. 38-1541. Subsection (f)(2) is new
language providing for notice and a hearing before the court can deny or terminate interested party
status. Subsection (f)(3) is new language providing amechanism for reviewing disputed denials or
terminations of interested party status. The committee was concerned that an ordinary appeal, if it
stayed the proceedings, would unduly delay the process, thereby causing harm to the child. On the
other hand, if the appeal did not stay the proceedings it would be of little use or could lead to an
appel late decision upsetting the disposition ordered by the court, again harming the child. Denying
review, however, would offer little protection for theimportant participatory interestsrecognizedin
the statute. The committee opted for a collateral review by the chief judge of the relevant judicia
district (or the chief judge’ s designee), which can be held promptly and can permit the proceedings
to go forward in the meantime without unduly prejudicing the interests of the child or of those
claming interested party status.
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New Sec. 37. Ex parte orders of protective custody; application; determination of
probable cause; period of time; placement; procedures; orders for removal of child from
custody of parent, limitations. (a) The court upon verified application may issue ex parte an order
directing that achild be held in protective custody and, if the child has not been taken into custody,
an order directing that the child be taken into custody. The application shall state for each child:

(1) The applicant®belief that the child isachild in need of care, (2) that the childislikely
to sustain harm if not immediately removed from thehomeand (3) that allowing the child to remain
in the home is contrary to the welfare of the child; and (4) the facts relied upon to support the
application, including efforts known to the applicant to maintain the family unit and prevent the
unnecessary removal of the child from the child® home, or the specific facts supporting that an
emergency exists which threatens the safety of the child.

(b) (1) The order of protective custody may be issued only after the court has determined
thereis probable cause to believe the allegations in the application are true. The order shall remain
in effect until the temporary custody hearing provided for in section 38, and amendments thereto,
unless earlier rescinded by the court.

(2) No child shall be held in protective custody for morethan 72 hours, excluding Saturdays,
Sundays and legal holidays, unless within the 72-hour period a determination is made as to the
necessity for temporary custody in atemporary custody hearing. Nothing in this subsection shall
be construed to mean that the child must remain in protective custody for 72 hours.

(c) Whenever the court determinesthe necessity for an order of protective custody, the court
may place the child in the protective custody of: (1) A parent or other person having custody of the

child and may enter arestraining order pursuant to subsection (e); (2) aperson, other than the parent
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or other person having custody, who shall not be required to be licensed under article 5 of chapter
65 of the Kansas Statutes Annotated; (3) ayouth residential facility;(4) ashelter facility; or (5) the
secretary. However, if the secretary presents the court with aplan to provide servicesto achild or
family which the court finds will assure the safety of the child, the court may only placethe child in
the protective custody of the secretary until the court finds the services are in place. The court shall
have the authority to require any person or entity agreeing to participate in the plan to perform as set
out inthe plan. When the child is placed in the protective custody of the secretary, the secretary shall
have the discretionary authority to place the child with aparent or to make other suitable placement
for the child. When circumstances require, achild may be placed in ajuvenile detention facility or
other securefacility pursuant to an order of protective custody for aperiod of not to exceed 24 hours,
excluding Saturdays, Sundays and legal holidays.

(d) The order of protective custody shall be served pursuant to section 32(a), and
amendments thereto, on the child® parents and any other person having legal custody of the child.
The order shall prohibit the removal of the child from the court®jurisdiction without the court®
permission.

(e) If the court issues an order of protective custody, the court may aso enter an order
restraining any alleged perpetrator of physical, sexual, mental or emotional abuse of the child from
residing in the child® home; visiting, contacting, harassing or intimidating the child, other family
member or witness; or attempting to visit, contact, harass or intimidate the child, other family
member or witness. Such restraining order shall be served by personal service pursuant to section

32(a), and amendments thereto, on any alleged perpetrator to whom the order is directed.
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(f) The court shall not enter an order removing achild from the custody of aparent pursuant
to this section unless the court first finds probable cause

(2) that the child islikely to sustain harm if not immediately removed from the home;

(2) that allowing the child to remain in the home s contrary to the welfare of the child: and

(3) that reasonable efforts have been made to maintain the family unit and prevent the

unnecessary removal of the child from the child®home or that an emergency exists which

threatens the safety of the child.
Suchfindingsshall beincluded in any order entered by the court. If the child is placed in the custody
of the secretary, the court shall provide the secretary with awritten copy of any ordersentered upon
making the order.
COMMENT

Some changes in this section are technical and for purpose of clarity and do not warrant
further discussion. More significant amendmentsrelate to compliance with ASFA, aswell asafew
additional matters.

Changes in subsection (a) and (f) are intended to clarify the requirements for removing a
child from aparent’ s custody and ensure compliance with ASFA, which permits removal of achild
from the home only if one of two situations is present: (1) there have been reasonable efforts to
preservethefamily; or (2) it isan emergency situation. In addition to one of thesetwo prerequisites,
ASFA aso requires a finding that remaining in the home is contrary to the welfare of the child.
These requirements are not inconsistent with current Kansas practices, but the use of different
language in the statute makes it difficult to document compliance with ASFA in some cases.

Subsection (c) was amended to permit the court to place a child in protective custody in a
shelter facility. The committee believed that this placement option is at times the best aternative
for protective custody and that it should be made available to the court. The committee removed
language limiting placement with the Secretary to cases in which the child is alleged to be a child
in need of care because that language was superfluous. Subsection (a) requires such an allegation
in every application and subsection (b) permits an order only if the court finds probable cause to

believe the allegations are true.

In subsections(d) and (e), the committeeinserted cross-referencesto proposed section 32(a),
which specifies the means of serving the petition and other orders.
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New Sec. 38. Orders of temporary custody; notice; hearing; procedure; findings,
placement; ordersfor removal of child from custody of parent, limitations. (a) Upon noticeand
hearing, the court may issue an order directing who shall have temporary custody and may modify
the order during the pendency of the proceedings as will best serve the child®welfare.

(b) A hearing pursuant to this section shall be held within 72 hours, excluding Saturdays,
Sundays and legal holidays, following a child having been taken into protective custody.

(c) Whenever it is determined that a temporary custody hearing is required, the court shall
immediately set the time and place for the hearing. Notice of atemporary custody hearing shall be
in substantially the following form:

(Name of Court)
(Caption of Case)
NOTICE OF TEMPORARY CUSTODY HEARING
TO:

(Names) (Relationship) (Addresses)

On , ,20 ),a_ o@ock _m.

(day)  (date)
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the court will conduct a hearing at to determine if the above named child

or children should be in the temporary custody of some person or agency other than the parent or
other person having legal custody prior to the hearing on the petition filed in the above captioned
case. The court may order one or both parents to pay child support.

, an attorney, hasbeen appointed asguardian ad litemfor thechild or children.

Each parent or other legal custodian has the right to appear and be heard personally, either with or
without an attorney. An attorney will be appointed for a parent who can show that the parent is not
financially able to hire one.

Date ,(20_) Clerk of the District Court

by

(Seal)
REPORT OF SERVICE
| certify that | have delivered atrue copy of the above notice to the persons above named in

the manner and at the times indicated below:

Name Location of Service Manner of Service Date Time
(other than above)
Date Returned (20 )
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(Signature)

(Title)

(d) Notice of the temporary custody hearing shall be given at least 24 hours prior to the
hearing. The court may continue the hearing to afford the 24 hours prior notice or, with the consent
of the party or interested party, proceed with the hearing at the designated time. If an order of
temporary custody is entered and the parent or other person having custody of the child has not been
notified of the hearing, did not appear or waive appearance and requests arehearing, the court shall
rehear the matter without unnecessary delay.

(e) Ora notice may be used for giving notice of atemporary custody hearing where thereis
insufficient time to give written notice. Oral notice is completed upon filing a certificate of oral
notice in substantially the following form:

(Name of Court)
(Caption of Case)
CERTIFICATE OF ORAL NOTICE OF TEMPORARY CUSTODY HEARING

| gave oral notice that the court will conduct ahearingat _~ o€lock __m. on ,
_ (20 _), to the persons listed, in the manner and at the times indicated bel ow:

Name Relationship Date Time Method of Communication

(in person or telephone)
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| advised each of the above persons that:

(1) The hearing is to determine if the above child or children should be in the temporary
custody of a person or agency other than a parent;

(2) the court will appoint an attorney to serve as guardian ad litemfor the child or children
named above;

(3) each parent or legal custodian hasthe right to appear and be heard personally either with
or without an attorney;

(4) an attorney will be appointed for a parent who can show that the parent is not financially
able to hire an attorney; and

(5) the court may order one or both parents to pay child support.

(Signature)

(Name Printed)

(Title)
(f) The court may enter an order of temporary custody after determining that: (1) The child
isdangerousto self or to others; (2) the child is not likely to be available within the jurisdiction of
the court for future proceedings; or (3) the health or welfare of the child may be endangered without

further care.
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(9) Whenever the court determinesthe necessity for an order of temporary custody the court
may place the child in the temporary custody of: (1) A parent or other person having custody of the
child and may enter arestraining order pursuant to subsection (h); (2) aperson, other than the parent
or other person having custody, who shall not be required to be licensed under article 5 of chapter
65 of the Kansas Statutes Annotated; (3) ayouth residential facility; (4) ashelter facility; or (5) the
secretary. However, if the secretary presents the court with a plan to provide services to achild or
family which the court finds will assure the safety of the child, the court may only placethe childin
the temporary custody of the secretary until the court finds the services arein place. The court shall
have the authority to require any person or entity agreeing to participate in the plan to perform as set
out inthe plan. When the childisplaced in thetemporary custody of the secretary, the secretary shall
have the discretionary authority to place the child with a parent or to make other suitable placement
for the child. When circumstances require, achild may be placed in ajuvenile detention facility or
other secure facility, but the total amount of time that the child may be held in such facility under
this section and section 37 and amendmentsthereto shall not exceed 24 hours, excluding Saturdays,
Sundays and legal holidays. The order of temporary custody shall remain in effect until modified or
rescinded by the court or adisposition order isentered but not exceeding 60 days, unless good cause
is shown and stated on the record.

(h) If the court issues an order of temporary custody, the court may also enter an order
restraining any alleged perpetrator of physical, sexual, mental or emotional abuse of the child from
residing in the child®home; visiting, contacting, harassing or intimidating the child; or attempting

to visit, contact, harass or intimidate the child, other family members or withesses. Such restraining
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order shall be served by personal service pursuant to section 32(a), and amendmentsthereto, on any
alleged perpetrator to whom the order is directed.
(i) The court shall not enter an order removing achild from the custody of a parent pursuant
to this section unless the court first finds probable cause:
(2) that the child is likely to sustain harm if not immediately removed from the home;
(2) that allowing the child to remain in the home s contrary to the welfare of the child; and
(3) that reasonable efforts have been made to maintain the family unit and prevent the
unnecessary removal of the child from the child®home or that an emergency exists which
threatens the safety of the child.
Suchfindingsshall beincluded in any order entered by the court. If the child isplaced in the custody
of the secretary, upon making the order the court shall provide the secretary with awritten copy.
COMMENT

Some changes in this section are technical and for purpose of clarity and do not warrant
further discussion.

Subsection (g) was amended to permit the court to place temporary custody of achildin a
shelter facility. The committee believed that this placement option is at times the best aternative
for temporary custody and that it should be made available to the court. The committee removed
language limiting placement with the Secretary only when the child is aleged to be achild in need
of care because that language was unnecessary. These changes parallel changesin proposed section
37(c).

In subsection (h), language was added to permit the court to issue a restraining order to
prevent improper contact with other family members or witnesses. Current law only allows a
restraining order to protect the child himself or herself in conjunction with an order of temporary
custody. The proposed language is the same language currently included for restraining ordersin
connection with an order of protective custody (seecurrent 38-1542(¢e)), and the committee believed
that the court should have similar authority in this context. The committee also added language
requiring the restraining order to be served on the person to whom the order isissued pursuant to
proposed section 32(a).
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Subsection (i) was amended to promote compliancewith ASFA. (See comment to proposed
section 37.
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New Sec. 39. Order for informal supervision; restraining orders. () At any time after
filing a petition, but prior to an adjudication, the court may enter an order for continuance and
informal supervision without an adjudication if no party or interested party objects. Upon granting
the continuance, the court shal include in the order any conditions with which the parties or
interested parties are expected to comply and provide the parties or interested parties with acopy of
the order. The conditions may include appropriate dispositional alternatives authorized by section
50 and amendments thereto.

(b) An order for informal supervision may remain in force for aperiod of up to six months
and may be extended, upon hearing, for an additional six-month period for atotal of one year.

(c) The court after notice and hearing may revoke or modify the order with respect to aparty
or interested party upon a showing that the party or interested party, being subject to the order for
informal supervision, has substantially failed to comply with the terms of the order, or that
modification would bein the best interests of the child. Upon revocation, proceedings shall resume
pursuant to this code.

(d) Persons subject to the order for informal supervision who successfully complete the
terms and period of supervision shall not again be proceeded against in any court based solely upon
the allegations in the original petition and the proceedings shall be dismissed.

(e) If the court issuesan order for informal supervision pursuant to thissection, the court may
also enter an order restraining any alleged perpetrator of physical, sexual, mental or emotional abuse
of the child from residing in the child® home, visiting, contacting, harassing or intimidating the

child, other family member or witness; or attempting to visit, contact, harass or intimidate the child,
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other family member or witness. Therestraining order shall be served by personal service pursuant
to section 32(a), and amendments thereto, on any alleged perpetrator to whom the order is directed.

(f) Lack of service on a parent shall not preclude an informal supervision under the
provisions of this statute. If an order of informal supervision is entered which effects change in
custody, any parent not served pursuant to section 32, and amendments thereto, who has not
consented to the informal supervision, may request reconsideration of the order of informal
supervision. Thecourt shall hear therequest without unnecessary delay. If theinformal supervision
order effects a change in custody, efforts to accomplish service pursuant to section 32, and
amendments thereto, shall continue.

COMMENT

Subsection (e) was amended to cross reference section 32a as the provision governing the
means of serving arestraining order issued in connection with an order for informal supervision.

A new subsection (f) isproposed to reconcil ethe statuteto with current practice. When cases
are appropriate for an informal supervision, it is important that supervision be implemented in a
timely fashion. In many cases the non-custodial parent isnot present and has not been served at the
time of thefirst appearance. This proposed subsection would allow the custodia parent to consent
to informal supervision. The rights of the non-custodia parent are preserved by allowing a non-
custodial parent to request reconsideration of theorder of informal supervision and by specifying that
efforts to serve process on the non-custodial parent shall continue if the order effects a changein
custody.
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New Sec. 40. Discovery. (a) After ahearing and afinding that discovery procedures, as
describedinK.S.A. 60-226 through 60-237, and amendmentsthereto, will expeditethe proceedings,
the judge may allow discovery subject to limitations.

(b) Upon request of any party or interested party, any other party or interested party shall
disclose the names of all potential witnesses.

COMMENT
The changesto subsection (a) aretechnical. Subsection (b) was previously found at K.S.A.

33-1551(b). Thecommittee moved it to thissection to consolidate all of the provisionsdealing with
discovery into asingle section.
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New Sec. 41. Continuances. All proceedings under this code shall be disposed of without
unnecessary delay. Continuances shall not be granted unless good cause is shown.
COMMENT
Changes to current subsection (a) are technical. The underlying policy of this provisionis

also reflected in proposed section 1, paragraph 4. Subsection (b), which deals with a discovery-
related matter, was moved to proposed section 40.
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New Sec. 42. Attendance at proceedings. (a) Adjudication. Proceedings pertaining to
adjudications under this code shall be open to attendance by any person unlessthe court determines
that closed proceedings or the exclusion of that person would be in the best interests of the child or
IS necessary to protect the privacy rights of the parents.

(1) The court may not exclude the guardian ad litem, parties and interested parties .

(2) Members of the news media shall comply with Supreme Court Rule 10.01.

(b) Disposition. Proceedings pertaining to the disposition of achild adjudicated to bein need of care
shall be closed to all persons except the guardian ad litem, interested parties and their attorneys,
officers of the court, a court appointed special advocate, and the custodian.

(1) Other persons may be permitted to attend with the consent of the parties or by order of

the court, if the court determines that it would be in the best interests of the child or the

conduct of the proceedings, subject to such limitations as the court determines to be
appropriate.

(2) Thecourt may excludeany person if the court determinesthat hisor her exclusion would

be in the best interests of the child or the conduct of the proceedings.

(c) Preservation of Confidentiality. If information required to be kept confidential by K.S.A. 2004

Supp. 38-1505b, and amendments thereto, is to be introduced into evidence and there are persons

in attendance who are not authorized to recei vetheinformation, the court may excludethose persons

during the presentation of the evidence or conduct an in camera inspection of the evidence.
COMMENT

Proposed section 42 would expand public access to the adjudication phase of child in need
of care proceedings. A number of states have moved to or experimented successfully with open

proceedingsin child in need of care cases and recent changes in federal law permit states to do so.
See 42 U.S.C. § 5106a(b)(2). The committee agrees with these other states that openness would
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serve two important purposes. First, openness of child in need of care proceedings promotes the
accountability of al thoseinvolved, including SRS and thecourts. Second, opennesswould promote
public awareness and provide legislators with information that would aid in making sound policy
decisions in this important area. At the same time, the committee recognized that opening
proceedings raises some privacy concerns, and sought to preserve privacy in various ways so as to
strike an appropriate balance.

Proposed subsection (a) provides that the adjudicatory phase is open unless the court rules
otherwise. The committee believed that openness is desirable during this phase because thereis a
great public interest in whether the alleged abuse and neglect occurred and whether parental rights
will berestricted or terminated, while privacy concernsof those peripherally involved arelesslikely
to be affected in the adjudication phase. The court, however, could close the proceedings or exclude
individualsif the court determines that it would be in the best interests of the child or is necessary
to protect the parent’s privacy rights.

In subsection (a)(1) the committee made some changes to the list of those who may not be
excluded. First, thelist includesboth parties and interested partiesin keeping with the committee’s
decision to recognize two classes of participants under section 36. (See comments to proposed
section 36. That provision is cross referenced to make clear that interested party status may be
terminated or restricted under that provision. Second, specific references to attorneys have been
removed from the list because the committee considered such areference to be unnecessary, asthe
presence of attorneysisinherent in theright of representation articulated in section 5. Thisdeletion
was not intended to change current law.

Proposed subsection (b) providesthat thedispositional phaseisclosed. Other personswould
be permitted to attend if the parties consent (but the consent of interested partiesis not required) or
if the court determines that it would be in the best interest of the child or the conduct of the
proceedings, subject to the court’ s ultimate power to exclude them at alater time. In contrast to the
adjudicatory phase, the committee considered the publicinterest in disposition to berel atively small
and was particularly concerned that prospective adoptive parents, permanent custodians, or foster
parents should not be deterred from coming forward by the public disclosure of personal
information.

In light of the increased openness of proceedings as proposed in this section, proposed

subsection (c) provides amechanism for excluding attendeeswhen confidential informationisto be
entered into evidence.
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New Sec. 43. Stipulationsand no contest statements. (&) In any proceedings under this
code, parents, legal guardians, persons with whom the child has been living pursuant to section
36(d), and amendmentsthereto, and guardiansad litemmay stipulate or enter no contest statements
to all or part of the allegations in the petition.

Prior to the acceptance of any stipulation, or no contest statement, other than to names, ages,
parentage or other preliminary matters, the court shall ask each of the persons listed above the
following questions:

(1) Do you understand that you have aright to a hearing on the alegations contained in the
petition?

(2) Do you understand that you may be represented by an attorney and, if you are a parent
and financially unable to employ an attorney, the court will appoint an attorney for you, if you so
request?

(3) One of thefollowing: (1) Do you understand that a stipulation is an admission that the
statementsin the petition aretrueor (2) Do you understand that ano contest statement neither admits
nor deniesthe statement in the petition but allows the court to find that the statementsin the petition
aretrue?

(4) Do you understand that, if the court accepts your stipulation, or no contest statement,
you will not be ableto appeal that finding, the court may find the child to be achild in need of care
and the court will then make further orders asto the care, custody, and supervision of the child?

(5 Do you understand that, if the court finds the child to be a child in need of care, the
court is not bound by any agreement or recommendation of the parties as to disposition and

placement of the child?

-106-



10
11
12
13
14
15
16
17

18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33

(b) Before accepting a stipulation the court shall find that there is a factual basis for the
stipulation.

(c) Beforean adjudication based on ano contest statement, the court shall find from aproffer
of evidence that there isafactual basis.

(d) If al persons listed in subsection (a) do not stipulate or enter no contest statements, the
court shall hear evidence asto those persons, unlessthey arein default. If apersonisin default, the
matter may proceed by proffer as to that person.

COMMENT

This section was amended to provide the option of making ano contest statement respecting
allegations in a child in need of care petition. A no contest statement is analogous to a “nolo
contendere” pleain criminal law in that it does not constitute an admission of the truth of the facts
in the petition, but permits the court to treat the allegations as established (with respect to the non-
contesting party) for purposes of the proceedings. The committee believed that this option would
significantly expedite proceedings when parents or other individuals do not wish to contest
alegations in a petition but are reluctant to make potentially damaging admissions. Language has
been inserted at various points in the section to accommodate this option. In addition, the section
has been reorganized.

Most of the current section has been placed in subsection (a), which now setsfor the option
of stipulating aor entering a no contest statement, and the questions that the court must ask before
accepting a stipulation or no contest statement. Some material from the current section has been
placed in subsection (b), (c), and (d), which concerns the manner of proceeding if stipulationsor no
contest statements are made.

Inthefirst sentence subsection (a), thegeneral referencetointerested partieswasstrickenand
those who may stipulate or enter no contest statements have been specifically listed. They include
the parents, legal guardians, persons with whom the child has been living and the guardian ad litem
(on behalf of the child). In light of the committee's decision to distinguish between parties and
interested parties and to expand the category of persons who may be made interested parties (see
proposed section 36 and comments thereto), the committee believed that stipulations or no contest
statements should not be necessary from all interested parties. Because the alegationsin apetition
may include allegations concerning abuse or neglect by a person with whom the child has been
living, however, the committee believed that an opportunity to stipulate or enter a no contest
statement should be given to this category of interested parties. Former subsections(a), (b), (¢), (d),
and (e) have been incorporated, with some changesin language, into subsection (a) and renumbered
as paragraphs (1), (2), (3), (4), and (5).
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Proposed subsections(b), (c), and (d) specify themanner of proceeding when there havebeen
stipulations or no contest statements. Under subsection (b), which carriesforward existing law, the
court must find thereisafactua basisfor astipulation before acceptingit. Thisdoesnot require any
proffer of evidence. Under subsection (c), before ano contest statement can be accepted the court
must find that there is a factual basis “from a proffer of evidence.” The committee considered a
proffer of evidence, which isarelatively easy burden to meet, to be an appropriate requirement in
the case of a no contest statement. Subsection (d) specifies that if some, but not al, of the listed
personsdo not stipulate or enter no contest statements asto someall egations, there must beahearing
asto those persons on those allegations unless the personisin default, in which case the matter can
proceed by proffer of evidence (asif the defaulting party had entered a no contest statement).
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New Sec. 44. Rules of evidence. (a) In al proceedings under this code, the rules of
evidence of the code of civil procedure shall apply, except that no evidencerelating to the condition
of a child shall be excluded solely on the ground that the matter is or may be the subject of a
physician-patient privilege, psychologist-client privilege or social worker-client privilege.

(b) Thejudge presiding at the adjudicatory hearing shall not consider, read or rely upon any
report not properly admitted according to the rules of evidence, except as provided by section 14,
and amendments thereto.

(c) In any proceeding in which a child less than 13 years of age is aleged to have been
physically, mentally or emotionally abused or neglected or sexually abused, arecording of an oral
statement of thechild, or of any witnesslessthan 13 years of age, made before the proceeding began,
isadmissible in evidenceif:

(1) The court determines that the time, content and circumstances of the statement
provide sufficient indicia of reliability;

(2) no attorney for any party or interested party is present when the statement is
made;

(3) therecording is both visual and aural and isrecorded on film or videotape or by
other electronic means;

(4) therecording equipment is capabl e of making an accurate recording, the operator
of the equipment is competent and therecording is accurate and has not been altered;
(5) the statement is not made in response to questioning cal culated to lead the child
to make a particular statement or is clearly shown to be the child®statement and not

made solely as aresult of aleading or suggestive question;
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(6) every voice on the recording is identified;

(7) the person conducting the interview of the child in the recording is present at the
proceeding and isavailableto testify or be cross-examined by any party or interested
party; and

(8) each party or interested party to the proceeding isafforded an opportunity to view
the recording beforeit is offered into evidence.

(d) On motion of any party to a proceeding pursuant to the Revised Kansas code for care of
children in which a child less than 13 years of ageis alleged to have been physically, mentally or
emotionally abused or neglected or sexually abused, the court may order that the testimony of the
child, or of any witness less than 13 years of age, be taken:

(1) In aroom other than the courtroom and be televised by closed-circuit equipment in the
courtroom to be viewed by the court and the parties and interested parties to the proceeding; or

(2) outsidethe courtroom and be recorded for showing in the courtroom beforethe court and
the parties and interested partiesto the proceedingif: (A) Therecording is both visual and aural and
isrecorded onfilm or videotape or by other el ectronic means; (B) therecording equipment iscapable
of making an accurate recording, the operator of the equipment is competent and the recording is
accurate and has not been altered; (C) every voice on therecording isidentified; and (D) each party
and interested party to the proceeding is afforded an opportunity to view the recording beforeitis
shown in the courtroom.

(e) At the taking of testimony under this subsection(d):

(2) Only an attorney for each party, interested party, the guardian ad litem for the child or

other person whose presencewould contributeto thewelfare and well-being of the child and persons
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necessary to operate the recording or closed-circuit equipment may be present in the room with the
child during the child®testimony;

(2) only the attorneys for the parties may question the child; and

(3) the persons operating the recording or closed-circuit equipment shall be confined to an
adjacent room or behind a screen or mirror that permits them to see and hear the child during the
child®testimony, but does not permit the child to see or hear them.

(f) If the testimony of a child is taken as provided by subsection (d), the child shall not be
compelled to testify in court during the proceeding.

(9)(1) Any objection by any party to the proceeding to arecording under subsection (a)(2)
is inadmissible must be made by written motion filed with the court at |east seven days before the
commencement of the adjudicatory hearing. An objection under this subsection shall specify the
portion of the recording which is objectionable and the reasons for the objection. Failureto file an
objection within the time provided by this subsection shall constitute waiver of the right to object
to the admissibility of the recording unless the court, in its discretion, determines otherwise.

(2) The provisions of this subsection (€) shall not apply to any objection to admissibility for
the reason that the recording has been materially altered.

COMMENT

Subsection (b) has been amended to require strict adherence to the rules of evidence only
during the adjudicatory phase of a child in need of care proceeding. This limitation isin keeping
with the committee’ srecommendation that aclear differentiation be made between the adjudicatory
phase, in which the child’s status as a child in need of care is determined, and the dispositional
phase, which focuses on how best to meet the needs of the child who isachild in need of care. It
isthecommittee’ sview that evidentiary rulesarelessdesirable during this phase, in which thejudge
should have the broadest possible information to make the best possible placement decisionsfor the
child. Inaddition, because the dispositional phasetypically involvesthe consideration of anumber

of written reports and other documentary information, strict adherence to evidentiary requirements
is costly and interferes with the expeditious conduct of the hearing.
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Subsections (c) and (d), which deal with special rules for taking evidence from victims of
abuse under the age of 13, were moved from current K.S.A. 38-1557 and 38-1558, respectively, so
that all the CINC provisions concerning evidentiary rules would be consolidated into a single
section. In both subsections, the requirement that awritten transcript be provided to the partieswas
deleted because the committee believed that the requirement was both unnecessary and costly.

Other changes are technical.
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New Sec. 45. Degreeof proof. Thepetitioner must prove by clear and convincing evidence
that the child isachild in need of care.
COMMENT

Changes to this section are for purposes of clarity and are not intended to alter its meaning.
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New Sec. 46. Adjudication. (a) If the court finds that the child is not a child in need of
care, the court shall enter an order dismissing the proceedings.

(b) If the court finds that the child is a child in need of care, the court shall enter an order
adjudicating the child to be a child in need of care and may proceed to enter other orders as
authorized by this code.

(c) A finding that a child subject to this code is a child in need of care shall be entered
without undue delay. If the child has been removed from the child’ s home, an order of adjudication
shall be entered as soon as practicable but not more than 60 days from the date of removal unlessan
order of informal supervision has been entered.

COMMENT

The committee proposes amendments to this provision that establish a time limit on
adjudication to assist in meeting the requirements of ASFA. Historically, there have been isolated
cases and courts where adjudication was delayed. Whiledelay isless of a problem with the current
emphasis on timeliness, the Committee considers the imposition of atime limit for adjudication in
cases Where the child has been removed from the home to be a useful policy. 60 days is a
compromise as the parent and child have an interest in the finding being made as soon as possible

and the courts and state agency need time to obtain information necessary for the determination.
More flexibility is allowed as to time for adjudication if the child remains at home.
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New Sec. 47. Predispositional alternative; placement with person other than child's
parent; conference; recommendations; immunity. (a) Before placement of achild with aperson
other than the child®parent pursuant to this code, the secretary, the court or the court services officer
at the direction of the court may convene a conference of persons determined by the court, the
secretary or the court services officer to have a potential interest in determining aplacement which
is in the best interests of the child. They shall be given any information relevant to the
determination of the placement of the child, including the needs of the child and any other
information that would be helpful in making a placement in the best interests of the child. After
presentation of theinformation, they shall be permitted to discussand recommend to the secretary
or the court services officer the person or personswith whom it would bein the child’ sbest interest
to be placed. Unless the secretary or the court services officer determines that there is good cause
to place the child with aperson other than asrecommended, the child shall be placed in accordance
with the recommendations.

(b) A person participating in aconference pursuant to this section shall have immunity from
any civil liability that might otherwise be incurred or imposed as a result of the person®
participation.

COMMENT

Current subsections (a) and (b) of this section, which contain nearly identical provisionsfor
predispositiona placement conferences at the behest of the secretary (subsection (a)) or the court
(subsection (b)) have been consolidated into a single subsection for purposes of simplicity. This
subsection has been amended to expand the conference and placement alternatives beyond rel atives
toincludeall personsdetermined by the secretary, the court, or the court services officer to havethe
requisiteinterest inthechild splacement. Likewise, the conference may recommend placement with
aperson other than arelative. While the persons participating in the conference and recommended
for temporary placement aretypically relatives, the committee believes that in some casesthere are

nonrel ativeswith asufficient interest in the child’ s placement to warrant inclusion in the conference
and/or consideration for placement and that this option should not be foreclosed.
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In addition, the current provision indicates that the conference may “decide’ the placement
of the child and the committee proposes that the conference may “recommend” placement. This
language more accurately describes the role of the conference. The requirement that the
recommendation must be accepted unless there is good cause to reject it has not been changed.

Subsection (d) has been eliminated as unnecessary.
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New Sec. 48. Dispositional hearings, purpose; time. () At adispositional hearing the
court shall receivetestimony and other relevant information with regard to the safety and well being
of the child and may enter orders regarding:

(1) case planning which sets forth the responsibilities and timelines necessary to achieve
permanency for the child; and

(2) custody of the child.

(b) Anorder of disposition may be entered at the time of the adjudication if notice has been
provided pursuant to section 49 and amendments thereto, but shall be entered within 30 days
following adjudication, unless delayed for good cause shown.

(c) If thedispositional hearing meetsthe requirementsof section 60 and amendmentsthereto,
the dispositional hearing may serve as a permanency hearing.

COMMENT

This section has been reworked into agenera provision concerning dispositional hearings.
This change is part of a larger effort to clarify the post-adjudication phase of the CINC process,
especially the dispositional phase and permanency planning. (See proposed sections48, 49, 50, 52,
58 and 59 and accompanying comments)

The section has been amended by adding a new subsection (a) describing the nature and
function of thedispositional hearing. Thislanguageisintendedto clarify theroleof thedispositional
phase of the process.

Subsection (b) carriesforward the current provision on the timing of dispositional hearings,
but has amended that language in two ways. First, language has been added requiring that in order
for thedispositional order to be entered at the time of adjudication, there must have been prior notice
to that effect. Second, language concerning thetiming of a permanency hearing has been moved to
new section 59 which deals more comprehensively with the timing of permanency planning.
Subsection (c) is new language specifying that the dispositional hearing may also serve as a

permanency hearing, but only if it meets the requirements for a permanency hearing. The relevant
code provision for permanency hearingsis cross-referenced.
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New Sec 49. Dispositional hearing; notice. (a) the court shall require notice of the time
and place of the time and place of the dispositional hearing be given to the parties at least ten
business days before the hearing. Such notice of the hearing shall be given by first classmail. The
provisions of this subsection shall not require additional notice of the hearing pursuant to section 34
and amendments thereto.

(b) the court shall also require notice and opportunity to be heard as to proposals for living
arrangements for the child, the services to be provided the child and the child’s family and the
proposed permanency goal for the child to the following:

(1) Thechild’ sfoster parent or parents or permanent custodian providing care for the child;

(2) preadoptive parents for the child, if any;

(3) the child’ s grandparents at their last known addresses or if no grandparent isliving or if

no living grandparent’ saddressisknown, to the closest rel ative of each of the child’ sparents

whose address is known;

(4) the person having custody of the child; and

(5) upon request, by any person having close emotional ties with the child and who is

deemed by the court to be essentia to the deliberations before the court.

Such notice shall be given by first class mail, not less than 10 business days before the hearing.

Individual s receiving notice pursuant to (1) through (5) of this subsection shall not be made
aparty or interested party to the action solely on the basis of this notice and opportunity to be heard.
Opportunity to be heard shall be at atime and in a manner determined by the court and does not

confer an entitlement to appear in person.
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The provisions of this subsection shall not require additional notice to any person otherwise
receiving notice of the hearing pursuant to section 34 and amendments thereto.
COMMENT

Subsections (a) and (b) have been revised to clarify who is entitled to notice and to an
opportunity to be heard in relation to the dispositional hearing following an adjudication. Whilethe
current statute provides that the court must notify and alow certain personsto be heard at any time
after adjudication and before disposition, proposed subsection (@) specifies the issues as to which
the notice and opportunity to be heard provisions are applicable and lists who is entitled to notice.
Subsection (b) concerns the form of notice, which has been changed to permit notice by first class
mail but is otherwise unchanged.

Tolimit thissection to notice mattersonly, discussion of what the court should consider prior
to disposition (currently contained in subsection (c)), has been moved to section 50.
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New Sec. 50. Authorized dispositional orders: (a) Considerations. Prior to entering an

order of disposition, the court shall give consideration to:

(1)
)
®3)

(4)
()

the child’s physical, mental and emotional condition;

the child’ s need for assistance;

the manner in which the parent participated in the abuse, neglect or abandonment of
the child;

any relevant information from the intake and assessment process; and

the evidence received at the dispositional hearing.

(b) Placement with a parent. The court may place the child in the custody of either of the child®

parents subject to terms and conditions which the court prescribes to assure the proper care and

protection of the child, including but not limited to:

(1)
)

®3)

supervision of the child and the parent by a court services officer;

participation by the child and the parent in available programs operated by an
appropriate individual or agency; and

any specia treatment or care which the child needs for the child®physical, mental

or emotiona health and safety.

(c) Removal of a child fromcustody of aparent. The court may enter an order removing a child from

the custody of a parent pursuant to this section if the court finds from the evidence:

(1)

that reasonabl e efforts have been made to maintain the family unit and prevent the
unnecessary removal of the child from the child’ s home or that an emergency exists

that threatens the safety of the child; and
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2 that allowing the child to remain in the home is contrary to the welfare of the child
and that the child islikely to sustain harm if not immediately removed from the
home.

(d) Custody of a child removed from the custody of a parent . If the court has made the findings
required by subsection (c) of this section, the court shall enter an order awarding custody to a
relative of the child or to aperson with whom the child has close emotional ties, to any other suitable
person, to ashelter facility, to ayouth residential facility; or tothesecretary. Custody awarded under
this subsection shall continue until further order of the court.

@D When custody isawarded to the secretary, the secretary shall consider any placement
recommendation by the court and notify the court of the placement or proposed
placement of the child within 10 days of the order awarding custody.

(A) After providing the parties or interested parties notice and opportunity to be
heard, the court may determine whether the secretary’s placement or proposed
placement is contrary to the welfare or in the best interests of the child. In making
that determination the court shall consider the health and safety needs of the child
and the resources available to meet the needs of children in the custody of the
secretary. If the court determines that the placement or proposed placement is
contrary to the welfare or not in the best interests of the child, the court shall notify
the secretary, who shall then make an alternative placement.
(B)  Thesecretary may propose and the court may order the child to be placed in
the custody of a parent or parentsif the secretary has provided and the court

has approved an appropriate saf ety action plan which includes servicesto be
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®3)

(4)

()

provided. The court may order the parent or parents and the child to perform
tasks as set out in the safety action plan.
The custodian designated under this subsection shall notify the court in writing at
least 10 days prior to any planned placement with a parent. The written notice shall
state the basis for the custodian’s belief that placement with a parent is no longer
contrary to the child’ swelfare. Upon reviewing the notice the court may allow the
custodian to proceed with the planned placement or may set the date for a hearing to
determineif the child shall be alowed to return home. If the court sets a hearing on
the matter, the custodian may not return the child home without written consent of
the court.
The court may grant any person reasonabl e rights to visit the child upon motion of
the person and afinding that the visitation rightswould be in the best interests of the
child.
The court may enter an order restraining any alleged perpetrator of physical, sexual,
mental or emotional abuse of the child from residing in the child®home; visiting,
contacting, harassing or intimidating the child, other family member or witness; or
attempting to visit, contact, harass or intimidate the child, other family member or
witness. Such restraining order shall be served by personal service pursuant to
section 32(a), and amendmentsthereto, on any alleged perpetrator to whom the order
is directed.
The court shall provide a copy of any orders entered within 10 days of entering the

order to the custodian designated under this subsection.
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(e) Further determinationsregarding a child removed fromthe home. If custody has been awarded

under subsection (d) to aperson other than aparent, apermanency plan shall be provided or prepared

pursuant to section 60 and amendmentsthereto. If apermanency planisprovided at thedispositional

hearing, the court may determine whether reintegration isaviable alternative or, if reintegration is

not aviable alternative, whether the child should be placed for adoption or a permanent custodian

appointed. In determining whether reintegration isaviable aternative, the court shall consider:

(1)

)

3)

(4)

()

whether a parent has been found by a court to have committed one of the following
crimesor to have violated the law of another state prohibiting such crimesor to have
aided and abetted, attempted, conspired or solicited the commission of one of these
crimes: murder inthefirst degree, K.S.A. 21-3401 and amendments thereto, murder
in the second degree, K.S.A. 21-3402 and amendments thereto, capital murder,
K.S.A. 21- 3439 and amendments thereto, voluntary manslaughter, K.S.A. 21-3403
and amendments thereto, or afelony battery that resulted in bodily injury;

whether aparent has subjected the child or another child to aggravated circumstances
as defined in section 2 and amendments thereto;

whether aparent has previously been found to bean unfit parent in proceedingsunder
this code or in comparabl e proceedings under the laws of another state or the federal
government;

whether the child has been in extended out of home placement as defined in section
2 and amendments thereto;

whether the parents have failed to work diligently toward reintegration;
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(6)

(7)

whether the secretary has provided the family with services necessary for the safe
return of the child to the home; and
whether it is reasonable to expect reintegration to occur within a time frame

consistent with the child’ s devel opmental needs.

(f) Proceedingsif reintegrationisnot a viable alternative. If the court determinesthat reintegration

isnot aviablealternative, proceedingsto terminate parental rights and permit placement of the child

for adoption or appointment of a permanent custodian shall be initiated unless the court finds that

compelling reasons have been documented in the case plan why adoption or appointment of a

permanent custodian would not be in the best interests of the child. If compelling reasons have not

been documented, the county or district attorney shall file a motion within 30 days to terminate

parental rights or amotion to appoint apermanent custodian within 30 days and the court shall hold

a hearing on the motion within 90 days of its filing. No hearing is required when the parents

voluntarily relinquish parental rights or consent to the appointment of a permanent custodian.

(g) Additional Orders. In addition to or in lieu of any other order authorized by this section:

(1)

)

The court may order the child and the parents of any child who hasbeen adjudicated
achildin need of careto attend counseling sessions asthe court directs. The expense
of the counseling may be assessed as an expense in the case. No menta health
provider shall charge a greater fee for court-ordered counseling than the provider
would have charged to the person receiving counseling if the person had requested
counseling on the person®own initiative.

If the court has reason to believe that a child is before the court due, in whole or in

part, to the use or misuse of acohol or aviolation of the uniform controlled

-124-



10

11

12

13

14

15

16

17

18

19

20

21

22

®3)

substances act by the child, a parent of the child, or another person responsible for
the care of the child, the court may order the child, parent of the child or other person
responsible for the care of the child to submit to and complete an alcohol and drug
evaluation by aqualified person or agency and comply with any recommendations.
If the evaluation is performed by a community-based alcohol and drug safety
program certified pursuant to K.S.A. 8-1008 and amendments thereto, the child,
parent of the child or other person responsiblefor the care of the child shall pay afee
not to exceed the fee established by that statute. If the court finds that the child and
thoselegally liablefor the child’ s support areindigent, the fee may bewaived. In no
event shall the fee be assessed against the secretary.

If child support has been requested and the parent or parents have aduty to support
the child, the court may order one or both parents to pay child support and, when
custody is awarded to the secretary, the court shall order one or both parentsto pay
child support. The court shall determine, for each parent separately, whether the
parent is already subject to an order to pay support for the child. If the parent is not
presently ordered to pay support for any child who is subject to the jurisdiction of
the court and the court has personal jurisdiction over the parent, the court shall order
the parent to pay child support in an amount determined under section 72, and
amendments thereto. Except for good cause shown, the court shall issue an
immediate income withholding order pursuant to K.S.A. 23-4,105 et seq., and
amendments thereto, for each parent ordered to pay support under this subsection,

regardless of whether a payor has been identified for the parent. A parent ordered to
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pay child support under this subsection shall be notified, at the hearing or otherwise,
that the child support order may be registered pursuant to section 74, and
amendments thereto. The parent shall also beinformed that, after registration, the
income withholding order may be served on the parent® employer without further
notice to the parent and the child support order may be enforced by any method
allowed by law. Failureto provide this notice shall not affect the validity of the child
support order.

COMMENT

This section has been extensively revised to clarify the factors that should be considered at
the dispositional phase and the orders that can be made. The section also clarifies the relationship
between the dispositional hearing and permanency planning.

Subsection (a) outlinesthe considerationsthat must be eval uated at thedispositional hearing,
which have been moved to this section from former section 49(c) and given separate enumeration.

Subsection (b) carries forward language from former subsection (&) with some minor
rewording for purposes of clarity.

Subsection (c) containsthe standardsfor removal of achild from the home, which are found
in subsection (d) of the current statute. The standards have been revised to comply with ASFA.
These revisions do not substantially alter current practice in the state but will ensure that findings
are made that are consistent with federal law.

Proposed subsection (d) deals with the placement of a child removed from the home. It
combines material in current subsections (d), (e), (f), and (g) with new language to provide a
comprehensive treatment of placement options and related orders. In respect to these matters, the
committee proposes some changes to current law. First, ayouth residential facility is added to the
placement optionsavailableto the court. Second, thecommittee hasdel eted |anguage providing that
if the secretary has presented aplan for servicesthat would enable the child to remain with aparent,
the court may not place the child with the secretary unless the court finds, inter alia, that placement
with the parent would be contrary to the child’ swelfare. Thislanguageisunnecessary and repetitive
inlight of changesto thefindings required for removal from the home. Third, subsection (d)(1) has
been reworded to clarify the roles of the secretary and the court in determining placement when
custody is awarded to the secretary. Finally, subsection (d)(2) is new language requiring notice to
the court before a custodian may place the child with a parent based on a determination that such
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placement would no longer be contrary to the welfare of the child. The court may require ahearing
and placement with the parent cannot proceed without the court’s consent.

Subsection (e) concernsthe procedureif custody isawarded to aperson other than a parent.
It contains new language specifying that a permanency plan must be prepared and that if a
permanency planisprovided at the hearing, the court may proceed to consider whether reintegration
isaviableoption. Thesubsectionthenincorporateslanguagefrom former subsection (h) concerning
the factorsto be considered in determining whether reintegrationisaviable option. One new factor
has been added to the list: whether the parents have failed to work diligently toward reintegration.
The committee believesthat thisfactor iscritical, because reintegration will not be viable unlessthe
parents will work diligently towards that goal.

Subsection (f) incorporates language from current section 49(c), with some changes,
regarding the stepsto be taken if the court finds that reintegration is not aviable option. It requires
that proceedings for termination of parenta rights and placement of the child for adoption or
appointment of a permanent custodian shall beinitiated unless the court finds compelling reasons
tothecontrary. Thisisachangefrom current law, which doesnot require proceedingsto beinitiated
unless the court finds that it would be in the best interests of the child to do so. The committee
believes that the presumption should be strongly in favor of initiating such proceedings, to prevent
achild from lingering in temporary custody arrangements without any hope of reintegration and
without any progress toward permanent placement, except in the most compelling circumstances.
Such uncertainty and impermanency isdetrimental to the emotional and developmental needs of the
child and the child will become more difficult to place as he or she gets older. The language
directing the county or district attorney to fileamotion within 30 days and the court to hold ahearing
within 90 days carries forward the requirements of current law. Language has also been added
specifying that no hearing is needed when parents voluntarily relinquish rights or consent to the
appointment of a permanent custodian.

Subsection (g) combines language from several existing provisions concerning ancillary
orders by the court into a single subsection. These include orders directing the parent or child to
enter into counseling (former subsection (c)), drug treatment (former subsection (i)), and child
support (former subsection (j)). These provisions have been carried forward with only minor
changesinwording, For example, subsection (g)(3) (former subsection (j)) wasamended for clarity
by changing the phrase“award of the court” to “child who issubject to thejurisdiction of thecourt.”
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New Sec. 51. Rehearing. After the entry of any dispositional order, the court may rehear
the matter on its own motion or the motion of a party or interested party. Upon notice pursuant
to section 49, and amendmentsthereto, and after therehearing, the court may enter any dispositional
order authorized by this code, except that a child support order which has been registered under
section 74 and amendments thereto may only be modified pursuant to section 74 and amendments
thereto.

COMMENT
This section has been amended for clarity and to replace its separate notice provisions with

a cross reference to section 49, which deals comprehensively with notice during this phase of the
proceedings.
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New Sec. 52. Permanency planning at disposition. If achild is placed outside the child's
home at the dispositional hearing and no permanency plan is made a part of the record of the
hearing, awritten permanency plan shall be prepared pursuant to section 58, and amendments
thereto.

COMMENT

Most of this provision has been stricken because the committee is proposing several new
sections dealing extensively with case and permanency planning in order to clarify thisimportant
aspect of the process. See proposed sections 58 and 59 and rel ated comments. The proposed section
would simply provide for the creation of a permanency plan in the event that no plan is adopted at
the dispositional hearing and the child has been placed outside the home. The notice provisions of
the current section are also unnecessary because notice of the dispositional hearing is dealt with
comprehensively in proposed section 49 and noticefor additional permanency hearingsisdealt with
in proposed section 60. The new provision on preparation of a permanency plan has been cross-
referenced.
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New Sec. 53. Change of placement; removal from home of parent, findings by court.
(a) Except as provided in section 54, and amendments thereto, if achild has been in the samefoster
home or shelter facility for six months or longer, or has been placed by the secretary in the home of
aparent or relative, the secretary shall give written notice of any plan to movethe childto adifferent
placement. The notice shall be given to (1) the court having jurisdiction over the child; (2) each
parent whose address is available; (3) the foster parent or custodian from whose home or shelter
facility it isproposed to removethe child; (4) thechild, if 12 or moreyears of age; and (5) the child®
guardian ad litem. The notice shall state the placement to which the secretary plans to transfer the
child and the reason for the proposed action. The notice shall be delivered or mailed by first class
mail 30 daysin advance of the planned transfer, except that the secretary shall not berequired to wait
30 days to transfer the child if al persons enumerated in paragraphs (2) through (5) consent in
writing to the transfer. Within 10 days after receipt of the notice any person receiving notice as
provided above may request, either orally or in writing, that the court conduct ahearing to determine
whether or not the change in placement is in the best interests of the child concerned. When the
request has been received, the court shall schedule a hearing and immediately notify the secretary
of the request and the time and date the matter will be heard. The court shall give notice of the
hearing to persons enumerated in clauses (2) through (5). The secretary shall not change the
placement of the child unless the change is approved by the court;

(b) When, after the notice set out above, a child in the custody of the secretary is removed
from the home of aparent after having been placed in thehome of aparent for aperiod of six months

or longer, the secretary shall request a finding.
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(1) that reasonable efforts have been made to maintain the family unit and prevent

the unnecessary removal of the child from the child’s home or that an emergency

exists which threatens the safety of the child, and

(2) that allowing the child to remain in the home is contrary to the welfare of the

child and that the child islikely to sustain harm if not immediately removed from the

home.
The secretary shall present to the court in writing the efforts to maintain the family unit and prevent
the unnecessary removal of the child from the child®home. In making the findings, the court may
rely on documentation submitted by the secretary or may set the date for ahearing on the matter. If
the secretary requests such finding, the court, not more than 45 days from the date of the request,
shall provide the secretary with a written copy of the findings by the court for the purpose of
documenting these orders.

COMMENT

Minor changes have been made to subsection (a), including the replacement of the phrase
“homeor shelter facility” withtheterm* placement,” whichismoregeneric. Languagehasalso been
inserted specifying that notice of a change in placement is to be made by “first class mail.”

Subsection (b) has been amended by replacing current language with language that reflects
ASFA. This language does not substantially change the current law but will ensure that the

necessary findings are made. Other changes to subsection (b) are technical and for purposes of
clarity.
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New Sec. 54. Emer gency changeof placement; removal from homeof parent, findings
of court. When an emergency exists requiring immediate action to assure the safety and protection
of the child or the secretary is notified that the foster parents or shelter facility refuse to allow the
child to remain, the secretary may transfer the child to another foster home or shelter facility without
prior court approval, but the secretary shall notify the court of theaction at the earliest practical time.
When the child isremoved from the home of aparent after having been placed inthe home or facility
for aperiod of six months or longer, the secretary shall present to the court in writing the specific
nature of the emergency and reasons why it is contrary to the welfare of the child to remain in the
placement and request a finding by the court whether remaining in the home is contrary to the
welfare of the child. If the court enters an order it shall also make a finding as to whether an
emergency exists. The court shall provide the secretary with a copy of the order. In making the
finding, the court may rely on documentation submitted by the secretary or may set the date for a
hearing on the matter. If the secretary requests such afinding, the court shall provide the secretary
with awritten copy of the finding by the court not more than 45 days from the date of the request.

COMMENT

In addition to technical changes, language has been removed from this section referencing

afinding that remaining inthehomeis*not in the best interest of the child” asabasisfor emergency

remova from the home. The committee believes that this standard does not always reflect an
emergency and is not compliant with ASFA.
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New Sec. 55. Placement; order directing child to remain in present or future
placement; application for determination that child hasviolated order; procedure; authorized
dispositions; limitationson facilitiesused for placement; computation of timelimitations. (a)
Valid court order. During proceedings under thiscode, the court may enter an order directing achild
who is the subject of the proceedings to remain in a present or future placement if:

(1) Thechild and the child’ sguardian ad litem are present in court when the order isentered.

(2) The court findsthat the child has been adjudicated achild in need of care pursuant to
subsections ( (d)(6), (d)(7), (d)(8), (d)(9), (d)(10), or (d)(12) of section 2, and amendments thereto,
and the that the child is not likely to be available within the jurisdiction of the court for future
proceedings;

(3) Thechildand the guardian ad litem receive oral and written notice of the consequences
of violation of the order; and

(4) A copy of the written noticeisfiled in the officia casefile.

(b) Application. Any person may file averified application for determination that a child
has violated an order entered pursuant to subsection (@) and for an order authorizing holding the
childinasecurefacility as defined by thissection. The application shall state the applicant®belief
that the child has violated the order entered pursuant to subsection (&) without good cause and the
specific facts supporting the allegation.

(c) Exparteorder. After reviewingtheapplication filed pursuant to subsection (b), the court
may enter an ex parte order directing that the child be takeninto custody and held in asecurefacility

designated by the court, which may include ajuvenile detention center, if the court finds probable
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cause that the child violated the courts order to remain in placement without good cause. Pursuant
to section 32, and amendments thereto, the order shall be served on the child®parents, the child's
legal custodian and the child®guardian ad litem.

(d) Preliminary hearing. Within 24 hours following a child’'s being taken into custody
pursuant to an order issued under subsection (c), the court shall hold a preliminary hearing to
determine whether the child admits or denies the allegations of the application and, if the child
denies the allegations, to determine whether probable cause exists to support the allegations.
(2) Notice of the time and place of the preliminary hearing shall be given orally or in writing to the
child®parents, any legal custodian of the child and the child®guardian ad litem. (2) At the hearing,
the child shall havetheright to: aguardian ad litem; and the child shall be served with acopy of the
application. (3) If the child admitsthe allegations or enters ano contest statement and if the court
finds that the admission or no contest statement is knowledgeable and voluntary, the court shall
proceed without delay to the placement hearing pursuant to subsection (f). (4) If the child denies
the allegations, the court shall determinewhether probabl e cause existsto hold the child in asecure
facility pending an evidentiary hearing pursuant to subsection (e) After hearing the evidence, if the
court finds that (A) there is probable cause to believe that the child has violated an order entered
pursuant to subsection (a) without good causeand (B) securedetentionisnecessary for the protection
of the child or to assure the presence of the child at the evidentiary hearing pursuant to subsection
(e), the court may order the child held in a secure facility pending the evidentiary hearing.

(e) Evidentiary hearing. The court shall hold an evidentiary hearing on an application

within 72 hours of the child’ s being taken into custody. Notice of thetimeand place of the hearing
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shall be given oraly or in writing to the child® parents, any legal custodian of the child and the
child®guardian ad litem.

At the evidentiary hearing, the court shall determine by a clear and convincing evidence
whether:

(1) thechild hasviolated acourt order entered pursuant to subsection (a) without good cause;
and

(2) the child hasbeen provided at the hearing with the rights enumerated at subsection (d)(2)
and has been informed of: (A) the nature and consequences of the proceeding; (B) the right to
confront and cross-examine witnesses and present evidence; (C) the right to have a transcript or
recording of the proceedings; and (D) the right to appeal.

(f) Placement. (1) If the child admits violating the subsection (a) order or if, after an
evidentiary hearing, the court finds that the child has violated such an order, the court shall
immediately proceed to aplacement hearing. The court may enter an order awarding custody of the
childto (A) aparent or other legal custodian; (B) aperson other than aparent or other person having
custody, who shall not berequired to be licensed under article 5 of chapter 65 of the Kansas Statutes
Annotated, and amendments thereto; (C) a youth residentia facility; or (D) the secretary, if the
secretary does not already have legal custody of the child. The court may authorize the custodian
to place the child in a secure care facility, if the court determines that all placement options other
than secure confinement have been exhausted or are inappropriate, based upon a written report
submitted by the secretary, if the child isin the secretary’ s custody, or submitted by apublic agency

independent of the court and law enforcement, if the child isin the custody of someone other than
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the secretary. Thereport shall detail the behavior of the child and the circumstances under which the
child was brought before the court and made subject to the subsection (a) order.

(1) The authorization to place the child in a secure care facility pursuant to this subsection
shall expire 60 days, inclusive of weekend and legal holidays, after itsissue. The court may grant
extensions of such authorization for two additional periods, each not to exceed 60 days, upon
rehearing pursuant to section 51 and amendments thereto.

(g) Payment. The secretary shall only pay for placement and services for achild placed in
asecurefacility pursuant to subsection (f) upon receipt of avalid court order authorizing secure care
placement.

(h) Limitationson facilities used. Nothing in thissection shall authorize placement of achild
in an adult jail or lockup. Secure placement islimited to secure care facilities.

(i) Time limits, computation. Except as otherwise specifically provided by subsection (f),
Saturdays, Sundays and legal holidays shall not be counted in computing any timelimit imposed by
this section.

COMMENT

This section has been extensively reorganized and reworded for purposes of clarity, but
without effecting significant changes in its substance. Aside from changes in organization and
rewording, there were afew minor substantive changes. First, in subsection (a), the categories of
CINC adjudications that may provide the basis for avalid court order directing the child to remain
in placement have been restricted to those categories that, under federal law, may provide the basis
for such an order and for the subsequent detention of a child in a secure facility for violating the
order. Second, a cross reference to proposed section 32, concerning service of process, has been
added to subsection (c)’ srequirement that an ex parte order be served on the child, the child’ slegal
custodian, and the child’ sguardian ad litem. Third, in subsection (d), the committee added language
permitting a child to enter a “no contest” statement as an alternative to admitting the allegations.
The committee believed that this option would significantly expedite proceedings in some cases,
when the child may be reluctant to make potentially damaging admissions. Fourth, in subsection (€)

the committee eliminated the separate requirement that an evidentiary hearing be held within 24
hours of an application for adetermination that the child has violated avalid court order if the child
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admitstheallegations. Instead, al evidentiary hearings on theseissueswouldfall within thegeneral
time limit of 72 hours, which is the time limit that would otherwise apply under current law. The
committee believes that the 24 hour time frame for this class of cases was unrealistic and
unnecessary.
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New Sec. 56. Reportsmadeby foster parents; form. The secretary shall notify the foster
parent or parents of the foster parent or parent’ s right to submit areport. Copies of the report shall
be availableto the parties and interested parties. The report made by foster parents and provided by
the department of social and rehabilitation services, shall bein substantially the following form:

REPORT FROM FOSTER PARENTS

CONFIDENTIAL

Child®Name Current Address

Parent® Name Foster Parents

Primary Social Worker

Please circle the word which best describes the child®progress
1. Child®@adjustment in the home

excelent good  sdatisfactory  needsimprovement
2. Child®@interaction with foster parents and family members

excelent good — sdatisfactory — needsimprovement
3. Child®interaction with others

excellent good  sdatisfactory  needsimprovement
4. Child®respect for property

excellent good  satisfactory  needsimprovement
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5. Physical and emotional condition of the child

excellent good  satisfactory  needsimprovement
6. Social worker®@interaction with the child and foster family

excellent good  sdatisfactory — needsimprovement

7. School status of child:

School Grade
Grades Good Fair Poor
Attendance Good Fair Poor
Behavior Good Fair Poor
8. If visitation with parents has occurred, describe the frequency of visits, with whom,

supervised or unsupervised, and any significant events which have occurred.

9. Your opinion regarding the overall adjustment, progress and condition of the child:

10. Doyou haveany specia concernsor commentswith regard to the child not addressed

by this form? Please specify.
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COMMENT

The requirement that foster parents submit reports has been deleted along with most of
section 52 (see comment to proposed section 52) and has not been reintroduced in the new
provisions concerning case and permanency planning. The new provisions do afford the foster
parents an opportunity to be heard, see proposed section 60, and foster parents may submit areport
if they desire to do so. New language has been added to this section providing for notification to
foster parents by the secretary of their right to submit the reports and the form for the reports has
been retained. The committee added language providing that copies of the report shall be made
available to the parties and interested parties because as a matter of fairness there should be no ex
parte communication about active cases. SRS and private contractors still would not have access
to the reports.
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New Sec. 57. Placement; testimony of certain children. Atany hearing under the Revised
Kansas code for care of children, the court, if requested by the child, shall hear the testimony of the
child asto the desires of the child concerning the child®placement, if the childis 10 years of age
and of sound intellect.

COMMENT

The committee proposes reducing the age at which achild hasaright to be heard concerning
placement from 14 years of ageto 10 years of age. It isthe committee’s opinion that no child who
is10yearsof age or older and of sound intellect should be denied that opportunity. Asunder current

law, the court would not be bound by the child's placement preferences. Subsection (b) has been
deleted as unnecessary.
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New Sec. 58. Planningfor Permanency. (a) Thegoal of permanency planningisto assure,
insofar asispossible, that children have permanency and stability in their living situations and that
the continuity of family relationshipsand connectionsispreserved. In planningfor permanency, the
safety and well being of children shall be paramount.

(b) Whenever achildissubject to thejurisdiction of the court pursuant to the Revised Kansas
Codefor Careof Children aninitial permanency plan shall be devel oped for the child and submitted
to the court within 30 days of the initial order of the court. If the child isin the custody of the
secretary, or the secretary is providing services to the child, the secretary shall prepare the plan.
Otherwise the plan shall be prepared by the person who has custody or, if directed by the court, by
acourt services officer.

(c) A permanency plan isawritten document prepared, where possible, in consultation with
the child’s parents or guardians and which:

(1) Describes the permanency goa which, if achieved, will most likely give the child a
permanent and safe living arrangement;

(2) describes the child's level of physical health, mental and emotional health, and
educational functioning;

(3) provides an assessment of the needs of the child and family;

(4) describesthe servicesto be provided the child, the child s parents, and the child’ sfoster
parents, if appropriate;

(5) includes a description of the tasks and responsibilities designed to achieve the plan and
to whom assigned; and

(6) includes measurable objectives and time schedules for achieving the plan.
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(d) In addition to the requirements of subsection (c), if the child is in an out of home
placement, the permanency plan shall include:

(1) aplan for reintegration of the child’s parent or parents or if reintegration is determined
not to be a viable alternative a statement of the basis for that conclusion and a plan for another
permanent living arrangement;

(2) adescription of the available placement alternatives;

(3) ajustification for the placement selected, including a description of the safety and
appropriateness of the placement; and

(4) a description of the programs and services which will help the child prepare to live
independently as an adult.

(e) If thereisalack of agreement among persons necessary for the success of the permanency
plan, the person or entity having custody of the child shall notify the court which shall set ahearing
on the plan.

() A permanency plan may be amended at any time upon agreement of the plan participants.
If apermanency plan requires amendment which changes the permanency goal, the person or entity
having custody of the child shall notify the court which shall set a permanency hearing pursuant to
sections 59 and 60, and amendments thereto.

COMMENT

This section is one of severa new sections intended to provide a single comprehensive set
of provisions for permanency planning and permanency hearings. (See also proposed sections 59
and 60.) Thisprovision dealsgenerally with permanency plans, whilethe other provisionsdeal with
permanency hearings.

Subsection (a) specifies the goals and underlying policies of permanency planning. The

committee believed that an explicit statement of these goals and policies would serve as a useful
reminder to focustheattention of all thoseinvolved on the need for children to have permanenceand
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stability and theimportance of preserving family relations, whilereminding them that the safety and
well being of the child are paramount concerns.

Subsection (b) specifiesthe timing (within 30 days) and the responsibility for preparing the
initial plan.

Subsection (c¢) specifiesthe content of theplan, to beprepared in consultation withthechild' s
parents or guardians.

Subsection (d) specifiesadditional requirementsfor the plan that apply whenachildisin out
of home placement.

In most cases, permanency planscan be crafted by agreement of thoseinvolved. If agreement
is not possible, subsection (e) provides for notification of the court and a hearing on the plan.

Subsection (f) provides that the plan can be changed at any time by agreement of the

participants, except that if the permanency goal is changed, the court is to be notified and a
permanency hearing will be held.
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New Sec. 59. Permanency hearings, purpose, procedure, time for hearings. (a) A
permanency hearing is a proceeding conducted by the court or by a citizen review board for the
purpose of determining progresstoward accomplishment of apermanency plan asdefined by section
58 and amendments thereto.

(b) The court or acitizen review board shall determine whether, and if applicable, when the
child will be:

(1) Reintegrated with the child’ s parents;

(2) placed for adoption;

(3) placed with apermanent custodian; or if the secretary hasdocumented compel ling reasons
why it would not beinthe child’ s best interestsfor aplacement in one of aternatives (1), (2) or (3);

(4) placed in another planned permanent arrangement.

(c) Thecourt or citizen review board conducting the permanency hearing shall enter afinding
as to whether the person or entity having custody of the child has made reasonable efforts to
accomplish the permanency plan in place at the time of the hearing.

(d) A permanency hearing shall be held within 12 months of the date the child entered out
of home placement and not less frequently than every 12 months thereafter.

(e) If the court determines at any time other than during a permanency hearing that
reintegration may not be a viable alternative for the child, a permanency hearing shall be held no
later than 30 days following that determination.

(f) When the court finds that reintegration continues to be viable alternative, the court shall
determine whether and, if applicable, when the child will be returned to the parent; the court may

rescind any of itsprior dispositional ordersand enter any dispositional order authorized by thiscode
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or may order that a new plan for the reintegration be prepared and submitted to the court. |If
reintegration cannot be accomplished as approved by the court, the court shall beinformed and shall
scheduleahearing pursuant to thissection. No such hearingisrequired when the parentsvoluntarily
relinquish parental rights or consent to appointment of a permanent custodian.

(g) If the court finds reintegration is no longer aviable alternative, the court shall consider
whether the child isin astable placement with arelative, services set out in the case plan necessary
for the safe return of the child have been made available to the parent with whom reintegration is
planned or compelling reasons are documented in the case plan to support a finding that neither
adoption nor appointment of a permanent custodian arein the child’ sbest interest. If reintegration
isnot aviable aternative and either adoption or appoi ntment of a permanent custodian might bein
the best interests of the child, the county or district attorney or the county or district attorney’s
designeeshall fileamotion to terminate parental rights or amotion to appoint apermanent custodian
within 30 days and the court shall set a hearing on such motion within 90 days of thefiling of such
motion.

(h) If the court enters an order terminating parental rights to a child, or an agency has
accepted arelinguishment pursuant to K.S.A. 59-2124, and amendments thereto, the requirements
for permanency hearings shall continue until an adoption or appointment of a permanent custodian
has been accomplished. If the court determines that reasonable efforts or progress have not made
toward finding an adoptive placement or appointment of a permanent custodian or placement with
afit and willing relative, the court may rescind its prior orders and make other others regarding
custody and adoption that are appropriate under the circumstances. Reports of aproposed adoptive

placement need not contain the identity of the proposed adoptive parents.
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COMMENT

This provision is a comprehensive provisions on permanency hearings. Subsection (a)
specifies that the hearing will be conducted by a court or a citizen review board for purposes of
determining progress toward accomplishment of the goals of the permanency plan.

Subsections (b) and (c) sets forth determinations to be made by the court or citizen review
board. Subsection (b) concernsthe permanency goal and itsexpected date of accomplishment, while
subsection (c) requiresafinding asto whether reasonabl e efforts have been m,adeto accomplish the
permanency plan.

Subsection (d) carries forward the current requirement that a permanency hearing be
conducted at least every twelve months, which is also required by federal law.

Subsection (e) carries forward the existing requirement that a permanency hearing must be
held if the court determines that reintegration is no longer a viable alternative. Current law,
however, does not specify thetiming of such ahearing, whichthe committee believes should beheld
no later than 30 days after the determination.

Subsection (f) specifiesthe action that may betaken if the court determinesthat reintegration
continuesto be aviablealternative, which include rescinding, revising, or issuing new dispositional
orders and ordering the preparation of a new plan for reintegration.

Subsection (g) incorporates, with sometechnical changes, language currently foundin section
52(c). It specifies the considerations and determinations to be made if the court finds at a
permanency hearing that reintegration isno longer aviable alternative. If the court determines that
adoption or appointment of a permanent custodian are in the best interests of the child, the
appropriate official is directed to file a motion for termination of parental rights or appoint a
permanent custodian within 30 days and a hearing must be held within 90 days of the filing.

Subsection (h) incorporates, with sometechnical changes, language currently foundin section
64(h)(2), which deal swith permanency planning after termination of parental rights. It providesfor
continued permanency planning and hearings until adoption or appointment of a permanent
custodian has been accomplished.
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New Sec. 60. Permanency hearings; notice. (a) The court shall require notice of thetime
and place of the permanency hearing be given to the parties and interested parties at least ten
business days beforethe hearing. Such noticeshall begiven by first classmail. Thenoticeshall state
that the person receiving the notice shall have an opportunity to be heard at the hearing.

(b) The court shall also require notice and opportunity to be heard to the following:

(1) Thechild sfoster parent or parentsor permanent custodian providing carefor the child;

(2) preadoptive parents for the child, if any;

(3) thechild’'s grandparents at their last known addresses or, if no grandparent isliving or

if no living grandparent® address is known, to the closest relative of each of the child®

parents whose address is known;

(4) the person having custody of the child; and

(5 upon request, by any person having close emotional ties with the child and who is

deemed by the court to be essentia to the deliberations before the court.

Such notice shall be given by first class mail, not less than 10 business days before the hearing.

Individual s receiving notice pursuant to (1) through (5) of this subsection shall not be made
aparty or interested party to the action solely on the basis of this notice and opportunity to be heard.
Opportunity to be heard shall be at atime and in a manner determined by the court and does not
confer an entitlement to appear in person.

(c) Theprovisionsof this section shall not require additional noticeto any person otherwise

receiving notice of the hearing pursuant to section 34 and amendments thereto.
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COMMENT

This subsection concerns notice of a permanency hearing, which is currently covered by
section 52. Subsection (a) requires notice to the parties, while subsection (b) requires notice to
additional persons with an interest in the permanency plan. Under both provisions, notice must be
given at least ten days before the hearing by first class mail. Notice under subsection (b) does not
make a person a party or interested party. The persons receiving notice will be heard at atime and
in a manner determined by the court and do not have a right to appear in person. Subsection (c)
specifies that notice pursuant to section 34 is sufficient to satisfy the notice requirements of this
section. Asexplained in the commentsto that section, if aparty or interested party has been served
at the outset of the proceedings, notice by first class mail is sufficient for further proceedingsin the
case.
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New Sec. 61. Request for termination of parental rightsor appointment of permanent
custodian. (a) Either intheoriginal petition filed under this code or in amotion made inanexisting
proceeding under this code, any party or interested party may request that either or both parents be
found unfit and the parental rights of either or both parents be terminated or apermanent custodian
be appointed.

(b) Whenever apleading isfiled requesting termination of parental rights or appointment of
apermanent custodian, the pleading shall contain a statement of specific factswhich arerelied upon
to support the request, including dates, times and locations to the extent known.

(c) Inany caseinwhich aparent of achild cannot belocated by the exercise of duediligence,
service by publication notice shall be ordered upon the parent.

COMMENT

The amendments to subsection (a) of this section are technical and for purposes of clarity.
Subsection (b) hasbeen amended by adding areferenceto the appoi ntment of apermanent custodian,
which the committee proposes as an aternative to the termination of parental rights that may be

useful in some cases. See proposed section 64 and comments thereto. The language in subsection
(c) has been moved to proposed sections 50(f) and 59(h).
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New Sec. 62. Procedureupon receipt of request. (a) Upon receiving apetition or motion
requesting termination of parental rights or appointment of permanent custodian the court shall set
the time and place for the hearing, which shall be held within 90 days. Any continuance shall be
granted only if the court findsit isin the best interests of the child. Upon motion of aparty the chief
judge shall reassign a petition or motion requesting termination of parental rights from a district
magistrate judge to a district judge pursuant to K.S.A. 20-302b(e), and amendments thereto.

(b) (1) The court shall give notice of the hearing: (A) To the parties and interested parties

asprovidedinsections 31 and 32 and amendmentsthereto; (B) to all thechild®grandparentsat their
last known addresses or, if no grandparent isliving or if no living grandparent®address is known,
to the closest relative of each of the child® parents whose address is known;
(C) In any case in which a parent of a child cannot be located by the exercise of due diligence,
service shall be made upon the parents nearest relative who can be located, if any; and (D) to the
foster parents, preadoptive parents or relatives providing care. This notice shall be given by first
class mail not less than 10 business days before the hearing. Individuals receiving notice pursuant
to this subsection shall not be made a party or interested party to the action solely on the basis of this
notice. (2) The provisions of subsection (b)(1) shall not require additional service to any person
otherwise receiving notice of the hearing pursuant to section 34 and amendments thereto.

(c) At the beginning of the hearing the court shall determinethat due diligence has been used
in determining the identity and location of the interested parties and in accomplishing service of
process.

(d) Prior to a hearing on a petition, a motion requesting termination of parental rights or a

motion for appointment of a permanent custodian, the court shall appoint an attorney to represent
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any parent who failsto appear and may award areasonabl e fee to the attorney for services. The fee
may be assessed as an expense in the proceedings.
COMMENT

Subsection (&) of this section has been amended to require a hearing on termination or
appointment of a permanent custodian to take place within 90 days of receiving the petition or
motion for termination and permitting continuances only in the best interests of the child. The
committee believesthat, particularly when aproceeding movesto termination, timeisof the essence
for the child.

Subsection (b) of this section has been amended to implement the committee’s proposal to
require service of process to be made once at the outset of the proceedings and permit subsequent
noticeto be provided by first classmail. Seethegeneral comment to Sections 29, 31, 32, 34 and 62.
Under current law, service of process pursuant to K.S.A. 38-1534 is required when the proceedings
move to the termination phase. Although current paragraph (b)(2) provides an exception for any
person otherwise receiving notice under section 34, thisexception only appliesto noticerequired by
subparagraph (B) of paragraph (a)(2), which applies to grandparents or if there is no living
grandparent, the child's closest living relative. The committee broadened the exception so that it
appliesto all persons required to be served in paragraph (b)(1). Thus, serviceisrequired only if a
person has not previously been served, or if a person has not been notified by mail or orally by the
court, as required by proposed section 34(c).

Subsection (b)(3) has been amended to require that the court assure due diligence in
determining the location of parties and interested parties as well as their identity. This reflects
constitutional due process requirements. See comments to proposed section 32.

References to appointment of a permanent custodian have been added in this section to
reflect the committee’'s view that this option should be available. See proposed section 64 and
comments thereto.

Other changes to this section are technical.
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New Sec. 63. Voluntary relinquishment, voluntary permanent custodianship and
consent to adoption.
(@) Prior to an unfitness hearing, if the child’s permanency plan is either adoption or appointment
of acustodian, with the consent of the guardian ad litem and the Secretary, either or both parentsmay
relinquish parental rights to the child, consent to an adoption or consent to appointment of a
permanent custodian.
(b) Relinquishment of child to Secretary.
(1) Any parent or parents may relinquish achild to the Secretary, and if the Secretary accepts
therelinquishment in writing, the Secretary shall stand in loco parentisto the child and shall
have and possess over the child all rights of a parent or legal guardian, including the power
to place the child for adoption and give consent thereto.
(2) All relinguishments to the Secretary shall be in writing, in substantial conformity with
the form for relinquishment contained in the appendix of formsfollowing K.S.A. 59-2143,
and amendments thereto, and shall be executed by either parent of the child.
(3) The relinquishment shall be acknowledged before a judge of a court of record. It shall
be the duty of the court to advise the relinquishing parent of the consequences of the
relinguishment.
(4) Except as otherwise provided, in al cases where a parent has relinquished a child to the
agency pursuant to K.S.A. 59-2111 through 59-2143, and amendmentsthereto, all therights
of the parent shall be terminated, including the right to receive notice in a subsequent
adoption proceeding involving the child. Upon such relinquishment, al the rights of the

parentsto such child, including their right to inherit from or through such child, shall cease.
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(5) If aparent hasrelinquished achild to the Secretary, based on abelief that the child’ sother
parent would relinguish the child to the Secretary or would be found unfit, and this does not
occur, the rights of the parent who has relinquished a child to the Secretary shall not be
terminated. (6) A parent’ srelinguishment of achild shall not terminate theright of the child

to inherit from or through the parent.

(c) Permanent custody

(1) A parent may consent to appointment of the Secretary or an individual as permanent
custodian and if the Secretary or individual acceptsthe consent, the Secretary or individual
shall stand in loco parentis to the child and shall have and possess over the child all the
rights of alegal guardian. When the consent isto the Secretary, the Secretary shall havethe
right to placethechildin the permanent custody of anindividua who isappointed permanent
custodian.

(2) All consents to appointment of a permanent custodian shall be in writing and shall be
executed by either parent of the child. The consent shall be acknowledged before ajudge
of acourt of record. It shall be the duty of the court to advise the consenting parent of the
consequences of the consent.

(3) If aparent has consented to appointment of a permanent custodian based upon a belief
that the child's other parent would so consent or would be found unfit, and this does not

occur, the consent shall be null and void.

d. Adoption.

If the parental rights of one parent have been terminated or that parent has relinquished

parental rightsto the Secretary, the other parent may consent to the adoption of the child by
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persons approved by the Secretary or approved by the court. The consent shall follow the
form at K.S.A. 59-2143 and amendments thereto.
COMMENT

This is a new provision with no counterpart in the current CINC code. The provision is
designed to facilitate voluntary resolution of cases and avoid hearings on unfitness when possible
and to clarify the powers and responsibilities of custodians after relinquishment or consent.

Under subsection (a), either or both parents may voluntarily relinquish parenta rights,
consent to an adoption, or consent to appointment of a permanent custodian for the child. The
consent of the guardian ad litem and of the secretary is required.

Subsection (b) concerns relinquishment of a child to the secretary and cross references
relevant provisions of K.S.A. 59-2111 through 59-2143 relating to relinquishment of a child.
Subsection (b)(1) clarifiesthe secretary’ s authority and responsibilities for the child in such acase.
Subsections (b)(2) and (3) concern the procedures for relinquishment. Subsection (b)(4) specifies
that relinquishment will terminate all rights, including the rights of the parent to inherit from the
child. It also specifiesthat if aparent has relinquished his or her rights based on the belief that the
other parent would also do so, the relinquishing parent does not lose his or her rights if the other
parent failsto relinquish hisor her rightsas expected. Subsection (b)(6) specifiesthat the child does
not lose inheritance rights if the parent relinquishes the child.

Subsection (c) references the new relationship of permanent custodianship (see proposed
section 67, which is similar in many respects to the current permanent guardianship, but will have
distinctive features. A key feature of this relationship is that a parent may consent to appointment
of a permanent custodian of the child without a finding of unfitness or the termination or
relinquishment of parental rights. It also specifies that in such an arrangement, the permanent
custodian stands in loco parentis with full right of a legal guardian. Subsection (c)(2) requires
consent to be in writing and subsection (c)(3) specifiesthat if a parent consents to appointment of
apermanent custodian based on the belief that the other parent will al so consent, and thel atter parent
does not in fact consent, the first parent’s consent is null and void.

Subsection (d) provides for consent to adoption by a parent after the other parent’s rights
have been terminated or relinquished.
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New Sec. 64. Factorsto beconsidered in termination of parental rights; appointment
of apermanent custodian. (a) When the child has been adjudicated to be achild in need of care,
the court may terminate parental rights or appoint a permanent custodian when the court finds by
clear and convincing evidence that the parent is unfit by reason of conduct or condition which
renders the parent unable to care properly for a child and the conduct or condition is unlikely to
change in the foreseeabl e future.

(b) In making adetermination of unfitness the court shall consider, but is not limited to, the
following, if applicable:

(1) Emotional illness, mental illness, mental deficiency or physical disability of the parent,
of such duration or nature asto render the parent unableto carefor the ongoing physical, mental and
emotional needs of the child;

(2) conduct toward achild of a physically, emotionally or sexually cruel or abusive nature;

(3) theuse of intoxicating liquors or narcotic or dangerous drugs of such duration or nature
as to render the parent unable to care for the ongoing physical, mental or emotional needs of the
child;

(4) physical, mental or emotional neglect of achild;

(5) conviction of afelony and imprisonment;

(6) unexplained injury or death of another child or stepchild of the parent or any childin the
care of the parent at the time of injury or death;

(7) failure of reasonable efforts made by appropriate public or private agencies to

rehabilitate the family; and
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(8) lack of effort on the part of the parent to adjust the parent® circumstances, conduct or
conditions to meet the needs of the child.

(c) In addition to the foregoing, when a child is not in the physical custody of a parent, the
court, shall also consider, but is not limited to the following:

(1) Failureto assure care of the child in the parental home when able to do so;

(2) failureto maintain regular visitation, contact or communication with the child or with the
custodian of the child;

(3) failure to carry out a reasonable plan approved by the court directed toward the
integration of the child into aparental home; and

(4) failureto pay areasonable portion of the cost of substitute physical care and maintenance
based on ability to pay.

In making the above determination, the court may disregard incidental visitations, contacts,
communications or contributions.

(d) A finding of unfitness may be made as provided in this section if the court findsthat the
parents have abandoned the child, the custody of the child was surrendered pursuant to section 77,
and amendments thereto, or the child was left under such circumstances that the identity of the
parents is unknown and cannot be ascertained, despite diligent searching, and the parents have not
come forward to claim the child within three months after the child is found.

(e) If apersonisconvicted of afelony inwhich sexual intercourse occurred, or if ajuvenile
is adjudicated a juvenile offender because of an act which, if committed by an adult, would be a
felony in which sexual intercourse occurred, and as a result of the sexual intercourse, a child is

conceived, afinding of unfitness may be made.
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(f) The existence of any one of the above factors standing alone may, but does not
necessarily, establish grounds for termination of parental rights.

(9)(2) If the court makes afinding of unfitness, the court shall consider whether termination
of parental rightsasrequested in the petition or motion isin the best interests of thechild. 1n making
the determination, the court shall give primary consideration to the physical, mental and emotional
health of the child. If the physical, mental or emotional needs of the child would best be served by
termination of parental rights, the court shall so order. A termination of parental rights under the
Revised Kansas code for care of children shall not terminate the right of a child to inherit from or
through aparent. Upon such termination all rights of the parent to such child, including their right
to inherit from or through such child, shall cease.

(9)(2) If the court terminates parental rights, the court may authorize adoption pursuant to
section 65, and amendments thereto, appointment of a permanent custodian pursuant to section 67,
amendments thereto, or continued permanency planning.

(9)(3)If the court does not terminate parental rights, the court may authorize appointment of
a permanent custodian pursuant to section 67, and amendments thereto, or continued permanency
planning.

(h) If a parent is convicted of an offense as provided in subsection (7) of section 66 and
amendments thereto or is adjudicated a juvenile offender because of an act which if committed by
an adult would be an offense as provided in subsection (7) of section 66 and amendments thereto,
and if the victim was the other parent of a child, the court may disregard such convicted or
adjudicated parent® opinions or wishes in regard to the placement of such child.

(i) A record shall be made of the proceedings.
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(1) When adoption, proceedingsto appoint apermanent custodian or continued permanency
planning has been authorized, the person or agency awarded custody of the child shall within 30
days submit awritten plan for permanent placement which shall include measurabl e objectives and
time schedules.

COMMENT

In subsection (@), appointment of a permanent custodian is included as an alternative that
does not require termination of parental rights.

In subsection (b), “unfitness’ is inserted into the introductory phrase for clarification.
Subsection (b)(3) hasbeen amended to clarify the standard for terminati on based on substance abuse.
The word “excessive” has been stricken as ambiguous and new language has been inserted
specifying that the substance abuse must be such as to interfere with the parent’ s ability to care for
the needs of the child.. In subsection (b)(4), the amendment makes a policy changein that it refers
to the physical, mental or emotional neglect of any child as opposed to the current subsection which
refers only to the child of the parent whose parental rights may be terminated. Similarly, in
subsection (b)(6), the amendment permits the death of any child in the care of the parent to be
considered in determining whether the parent isunfit, as opposed to the current version which refers
only to that parent’s child or stepchild. In both situations, the committee believes that a parent’s
conduct in relation to other childrenin their care isrelevant to the determination whether hisor her
childisachildin need of care, regardless of whether those other children are al so the children of the
parent.

In subsection (d), the reference to termination of parental rights has been replaced by a
reference to afinding of unfitness, which must be made prior to termination.

Proposed subsection (€) incorporatesfrom K.S.A. 38-1586 with sometechnical changes. The
committee believed that the substance of that provision properly belongsin this section of the code
because it is a consideration relevant to termination of parenta rights.

Most of the language of subsection (€) has been stricken or moved and, asamended, it providesonly
that any one of thefactorsto be considered in determining unfitness may, but need not be, sufficient.

Proposed subsection (f) carries forward some language from current subsection (€). Most
of current subsection (€) however, was moved to proposed subsection (g)(1). Theportion of current
subsection (€) relating to evidence was deleted because it is covered by the rules of evidence which
apply in CINC cases.

In new subsection (g), the procedure, standards and options to be used after a finding of
unfitnessare set out. Proposed subsection (g) incorporates some language from current subsections
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(9) and (i), and references adoption and permanent custodianship provisions. As aresult current,
subsection (i) is unnecessary and has been stricken.

Proposed subsection (h)carries forward existing subsection (h)

Proposed subsection (i) requires arecord be made of the termination proceedings.

Proposed subsection (j) deal swith continued permanency planningif placement for adoption,
appointment of a permanent custodian, or continued planning are ordered. It replaces current

subsection (i) with broader and more comprehensive requirements of continued permanency
planning.
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New Sec. 65. Custody for adoption. (a) When parental rights have been terminated and
it appears that adoption is aviable alternative, the court shall enter one of the following orders:

(1) An order granting custody of the child, for adoption proceedings, the secretary or a
corporation organized under the laws of the state of Kansas authorized to care for and surrender
children for adoption as provided in K.S.A. 38-112 et seg. and amendments thereto. The person,
secretary or corporation shall have authority to place the child in afamily home, and give consent
for the legal adoption of the child which shall be the only consent required to authorize the entry of
an order or decree of adoption.

(2) An order granting custody of the child to proposed adoptive parents and consenting to
the adoption of the child by the proposed adoptive parents.

(b) Inmaking an order under subsection (a)(1) or (2), the court shall give preference, to the
extent that the court finds it isin the best interests of the child, first to granting such custody for
adoption to arelative of the child and second to granting such custody to a person with whom the
child has close emotional ties.

(c) Discharge upon adoption. When an adoption decree hasbeen filed with the court inthe
child in need of care case, the secretary’ s custody shall cease and the court’ s jurisdiction over the
child shall cease, and the court shall enter an order to that effect.

COMMENT

This section has been reworked to deal exclusively with custody for adoption.

Subsection (a) has been moved to section 1. It isagenera statement of policy that applies
beyond this particular provision and should appear at the beginning of the code. See comment to

proposed section 1.

In new subsection (a)(1), the phrase “be a party to the proceedings’ is stricken because in
other instances the secretary is not a party to the proceedings.
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Subsections (b)(2) and (b)(3) have been moved to section 67 relating to appointment of a
permanent custodian.

Subsection (c¢) has been deleted as unnecessary.

Subsection (d) has been moved to proposed section 64(h), which addresses permanency
planningin cases of placement for adoption or custody and casesin which the court orders continued
permanency planning.

Current subsection (€) has been renumbered as subsection (c) and language has been added
providing that the secretary’ s custody shall cease once the child has been adopted. No further court
order isrequired to terminate the secretary’ scustody. Thislanguageisintended to clarify the status
of the child after adoption and facilitate the termination of the case.

Subsection (f) has been stricken as unnecessary because continued permanency planning is
required by proposed section 64.
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New Sec. 66. Presumption of unfitness, when; burden of proof. (a) It ispresumed in the
manner provided in K.S.A. 60-414 and amendments thereto that a parent is unfit by reason of
conduct or condition which rendersthe parent unableto fully carefor achild, if the state establishes
by clear and convincing evidence that:

(2) A parent has previously been found to be an unfit parent in proceedings under section 61
et seg. and amendments thereto, or comparabl e proceedings under the laws of another jurisdiction;

(2) aparent has twice before been convicted of a crime specified in article 34, 35, or 36 of
chapter 21 of the Kansas Statutes Annotated, or comparable offenses under the laws of another
jurisdiction, or an attempt or attempts to commit such crimes and the victim was under the age of
18 years;

(3) on two or more prior occasions a child in the physical custody of the parent has been
adjudicated a child in need of care as defined by subsection (d)(1),(d)(3), (d)(5) and (d)(11) of
section 2 and amendmentsthereto or comparabl e proceedingsunder the laws of another jurisdiction.

(4) the parent has been convicted of causing the death of another child or stepchild of the
parent;

(5) the child has been in an out-of-home placement, under court order for acumulativetotal
period of one year or longer and the parent has substantially neglected or willfully refused to carry
out a reasonable plan, approved by the court, directed toward reintegration of the child into the
parental home;

(6) (A) the child has been in an out-of-home placement, under court order for acumulative

total period of two yearsor longer; (B) the parent hasfailed to carry out areasonabl e plan, approved
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by the court, directed toward reintegration of the child into the parental home; and (C) thereis a
substantial probability that the parent will not carry out such plan in the near future;

(7) aparent has been convicted of capital murder, K.S.A. 21-3439 and amendmentsthereto,
murder in the first degree, K.S.A. 21-3401 and amendments thereto, murder in the second degree,
K.S.A. 21-3402 and amendments thereto or voluntary manslaughter, K.S.A. 21-3403 and
amendments thereto or comparable proceedings under the laws of another jurisdiction or, or has
been adjudicated ajuvenile offender because of an act which if committed by an adult would be an
offense as provided in this subsection, and the victim of such murder was the other parent of the
child;

(8) aparent abandoned or neglected the child after having knowledge of the child’ sbirth or
either parent has been granted immunity from prosecution for abandonment of the child under
subsection (b) of K.S.A. 21-3604, and amendments thereto; or

(9) aparent has made no reasonabl e efforts to support or communicate with the child after
having knowledge of the child’s birth;

(10) afather, after having knowledge of the pregnancy, failed without reasonable cause to
provide support for the mother during the six months prior to the child’s birth;

(11) afather abandoned the mother after having knowledge of the pregnancy;

(12) a parent has committed rape resulting in the conception of the child’s; or

(13) aparent hasfailed or refused to assume the duties of a parent for two consecutive years
next preceding the filing of the petition, in making this determination the court may disregard

incidental visitations, contacts, communications or contributions.
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(b) The burden of proof is on the parent to rebut the presumption of unfitness by a
preponderance of the evidence. In the absence of proof that the parent is presently fit and able to
carefor the child or that the parent will befit and ableto carefor the child in the foreseeabl e future,
the court shal terminate parental rights in proceedings pursuant to section 61 et seq. and
amendments thereto.

COMMENT

In subsections (a)(1), (8)(2), (8)(3) and (a)(7), provisions concerning convictionsfor similar
offenses under the laws of another jurisdiction have been amended or added. All four provision
create a presumption of unfitness when the parent has previously been found unfit or convicted of
specified criminal offensesunder Kansaslaw. Current (a)(1) and (a)(2) providethat the presumption
also ariseswhen the parent has been found unfit or convicted of comparabl e offensesunder thelaws
of another jurisdiction, but no such language is found in subsections (a)(3) and (a)(7). Moreover,
in (a)(1) the comparable offense language applies to convictions of under the laws of another state
or thefederal government, whilein (a)(2) it extendsto foreign governmentsaswell. The committee
incorporated identical language in all four provisions extending the presumption of unfitness to
convictions under the comparable laws of another “jurisdiction” to establish consistency and
comprehensiveness of coverage for these presumptions.

Subsection (a)(3) has aso been amended to extend the presumption of unfitness that arises
when achild in the physical custody of a parent has previously been adjudicated a child in need of
care on two or more prior occasions. Under current law, the presumption arises only if the
adjudication was based on abuse or neglect. Under the committee’s proposal provision, the
presumption would also arise from two or more prior adjudications based on (1) lack of adequate
care, control, or subsistence; (2) abandonment; and (3) abuse or neglect of asibling. Thecommittee
considered these additional cases sufficiently severe and relevant to warrant inclusion in the
presumption

In subsection (a)(5) and (a)(6), thelanguage* other than kinship care” hasbeen stricken. The
committee believes that if a child has been in an out of home placement for extended periods and
the parent’ sfailureto carry out acourt-ordered integration plan meetsthecriteriain these provisions,
the presumption of unfitness should arise even if the child was in kinship care. Although kinship
careisoften preferableto other placements outside the home, these provisions focus on the conduct
of the parent and the likelihood of a successful reintegration, not the desirability of the child’'s out
of home placement.

Subsection (a) (8) wasrewritten to combinetheexisting language with thelanguage currently
found in K.S.A. 59-2136 (h)(1).
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New subsections (a)(9) through (a)(13) come from existing language in K.S.A. 59-2136
(h)(3) through (h)(7). A chronic problemin CINC casesisthe absentee parent, who may bedifficult
to locate but whose rights can only be terminated based on a proper finding of unfitness. By
authorizing the court in CINC cases to terminate parental rights on the same bases as are available
in adoptionsunder K.S.A. 59-2136, the court can meaningfully address the absentee parent’ sstatus,
while protecting the absentee parent’s rights by including all relevant allegations in the original
petition, which will be served in accordance with constitutional requirements on the absent parent.

The language of current 38-1585(b) was amended to require parents only to meet a
preponderance of the evidence standard in rebutting the presumption of fitness. This standard is
necessary to comply withthecaseof InreL.D.B., 20 Kan.App.2d 643, 891 P.2d 468 (1995), which
held that requiring parents to rebut the presumption of unfitness by aclear and convincing evidence
standard violated the due process rights of the parents.
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New Sec. 67. Appointment of permanent custodian. (@) A permanent custodian may
be appointed: (1) with the consent and agreement of the parents and approval by the court; (2) after
afinding of unfitness pursuant to section 64 and amendments thereto; or (3)after termination of
parental rights pursuant to section 65 and amendments thereto. Upon the appointment of a
permanent custodian, the Secretary’ s custody of the child shall cease. The court’ sjurisdiction over
the child shall continue unless the court enters an order terminating jurisdiction.

(b) Subject to subsection (c), apermanent custodian shall stand inloco parentisand shall exercise
all of therights and responsibilities of a parent except:

(1) The permanent custodian shall not consent to an adoption of the child; and

(2) The permanent custodian shall not be subject to court ordered child support or medical

support.

(c) When the court retains jurisdiction after appointment of a permanent custodian, the court, inits
order, may impose limitations or conditions upon the rights and responsibilities of the permanent
custodian including but not limited to the right to:

Q) Determine contact with the biological parent;

2 Consent to marriage,

(©)) Consent to psychosurgery, removal of abodily organ, or amputation of alimb;

4) Consent to sterilization;

(5) Consent to behavioral and medical experiments;

(6) Consent to withholding life-prolonging medical treatment;

@) Consent to placement in atreatment facility;
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(8 Consent to placement in a psychiatric hospital or an institution for the
developmentally disabled.

(d) Absent ajudicial finding of unfitness or court-ordered limitations pursuant to subsection (c) of
this section, a permanent custodian may share parental responsibilities with aparent of the child as
the permanent custodian determinesisin the child sbest interests. Sharing parental responsibilities
does not relieve the permanent custodian of legal responsibility for the child.
(e) Parental consent to appointment of a permanent custodian shall be on the record or executed by
the parent of the child and acknowledged before ajudge of a court of record. It shall be the duty of
the court before which the consent is acknowledged to advise the consenting parent of the
consequences of the consent, including the following:

1. Do you understand that your parental rights are not being terminated and you can be
ordered to pay child support and medical support for your child?

2. Do you understand that to get the rights you still have with your child, you must keep the
Court up to date about how to contact you? This means that the Court needs to always have your
current address and tel ephone number.

3. Do you understand that if your child is ever placed for adoption, the court will try to let
you know by using the information you have given them? If your address and tel ephone number are
not up to date, you might not know your child is placed for adoption.

4. Do you understand that if you want information about your child's health or education,
you will haveto keep theinformation you give the Court about where you are up to date because the

information will be sent to the latest address the Court has?
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5. Do you understand that you may be able to have some contact with your child, but only
if the permanent custodian decides it is in the child’s best interests and if the Court alows the
contact?

6. Do you understand that unless the Court orders differently, the permanent custodian has
theright to make the following decisions about your child: theamount and type of contact you have
with the child; consent to your child’ s marriage; consent to medical treatment; consent to mental
health treatment; consent to placement in a psychiatric hospital or an institution for the
developmentally disabled; consent to behavioral and medical experiments; consent to sterilization
and consent to withholding life-prolonging medical treatment?

(H)(1) A consent is final when executed, unless the parent whose consent is at issue, prior
to issuance of the order appointing a permanent custodian, proves by clear and convincing evidence
that the consent was not freely and voluntarily given. The burden of proving the consent was not
freely and voluntarily given shall rest with that parent.

(2) If aparent has consented to appointment of a permanent custodian based upon a belief
that the child’s other parent would so consent or would be found unfit, and this does not occur, the
consent shall be null and void.

(g) If apermanent custodianisappointed after ajudicial finding of parental unfitness without
atermination of parental rights, the parent shall retain only thefollowing rights and responsibilities:

Q) The obligation to pay child support and medical support; and

2 Theright to inherit from the child.

(©)) The right to consent to adoption of the child.

All other parental rights transfer to the permanent custodian.
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(h) If apermanent custodian is appointed after termination of parental rights, the parent retains no
right or responsibilities to the child.
(i) Prior to appointing a permanent custodian, the court shall receive and consider an assessment of
any potential permanent custodian as provided in K.S.A. 59-2132 and amendments thereto. In
making an order appointing a permanent custodian the court shall give preference, to the extent that
the court finds it in the child’s best interests, to first appointing a permanent custodian who is a
relative of the child or second a person with whom the child has close emotional ties.
() If permanent custodiansare divorced, their marriageisannulled, or the court orders separate
maintenance, the Court in that case has jurisdiction to make custody determinations between the
permanent custodians.

COMMENT

This section has been completely reworked to provide for the appointment of a permanent
custodian and to prescribethe proceduresfor appointing one and therightsand dutiesthat arisefrom
thisnew legal relationship. The committee intends that this new relationship would replace that of
apermanent guardian under current law. The committee contemplates that the relationship would
besubstantialy similar, although therewould be somedifferences. Theterm* permanent custodian”
was used to avoid confusion with other forms of guardianship and problematic legal implications.
The proposed section deals comprehensively with matters that, under the current guardianship
provisions, are scattered in various sections of the code.

Subsection (a) provides that a permanent custodian may be appointed under three
circumstances: (1) when the parents consent and the court approves; (2) when there has been a
finding of unfitness; or (3) when parental rights have been terminated. This provision reflects a
fundamental change proposed by the committee, under which a permanent custodian may be
appointed without the termination of parental rights. The committee believes that some parents
recognize that their child would be better off in an alternative custodial arrangement but they are
unwilling to completely surrender their parental rights. Making this option available may induce
some parentsto cooperate with apermanent placement for achild without the need for atermination
proceeding. The delays inherent in such proceedings may cause harm to the child and make
permanent placement moredifficult Inaddition, thecommittee believesthat acontinued relationship
with the parent may at timesbein the best interests of the child even though the parent isnot capable
of caring for the child.
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Subsection (b) specifies the rights and obligations of the permanent custodian, who stands
in loco parentis to the child (as does the guardian under current K.S.A. 38-1502(w)), with two
exceptions. First, in keeping with the possibility that parental rights have not been terminated, the
custodian cannot consent to an adoption, which would require a judicial decision terminating
parenta rights (if one has not already been made) and the placement of the child by the court for
adoption. Second, to eliminate a potentia disincentive to becoming a permanent custodian, this
subsection specifies that the permanent custodian is not liable for court ordered child support or
medical support.

Under subsection (c), which is new language, the court may retain jurisdiction after the
appointment of a permanent custodian and, if it does so, may impose somerestrictions on the rights
and responsibilities of the custodian. Theretention of jurisdiction may be necessary when the parent
has not been found unfit and the parent’ s rights have not been terminated.

Subsection (d) permits the custodian to share parental responsibilities with a parent if the
parent has not been found unfit and the court does not precludeit. Thisprovisionisinkeeping with
the committee's view that a continued relationship between a child and a parent may at times be
desirable. Thediscretion in thisregard rests with the custodian and the parent has no right to insist
on any particular rolein the child’ s life.

Subsections (e) and (f) concern parental consent. Subsection (e) specifies the requirements
for consent to the appointment of a permanent custodian, including warnings to insure that consent
isfully informed and voluntary. Subsection (f) concerns circumstances in which consent may be
void, which include either proof by clear and convincing evidence prior to an order appointing a
permanent custodian that the consent was not voluntary or the failure of the other parent to consent
when the consenting parent’ s consent was premised on the other parent’s consent.

Subsection (g) specifiestherights and duties retained if a permanent custodian is appointed
after a parent has been found unfit but without atermination of parental rights. The parent retains
the obligation to support the child, the right to inherit from the child, and the right to consent to an
adoption. All other rights are transferred to the custodian.

Subsection (h) specifiesthat the parent retainsnorightsif apermanent custodianisappointed
after termination of parental rights.

Subsection (i) contains some material found in current K.S.A. 38-1583(g), requiring an
assessment of potential custodians under K.S.A. 59-2132. It aso incorporates a preference for
granting custody to arelative or a person with whom the child has close emotional ties.

Subsection (j) specifies that in the event that marriage of custodians dissolves, the court
having jurisdiction over the proceedings may determine custody as between the custodians
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New Sec. 68. Appeals; procedure; verification. (a) An appea may be taken by any party
or interested party from any adjudication, appointment of a permanent custodian after afinding of
unfitness, disposition, termination of parental rights or order of temporary custody in any
proceedings pursuant to this code.

(b) An appeal from an order entered by adistrict magistratejudge shall beto adistrict judge.
The appeal shall be heard on the basis of the record within 30 daysfrom the date the notice of appeal
isfiled. If no record was made of the proceedings, the trial shall be de novo.

(c) Procedure on appeal shall be governed by article 21 of chapter 60 of the Kansas Statutes
Annotated.

(d) Notwithstanding any other provision of law to the contrary, appeals under this section
shall have priority over all other cases.

(e) Every notice of appeal, docketing statement and brief shall be verified by the appellant
if the appellant has been personally served at any time during the proceedings. Failure to have the
required verification shall result in the dismissal of the appeal.

COMMENT

Section (@) has been amended by including the appointment of a permanent custodian after
afinding of unfitness as an appealable order.
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New Sec. 69. Temporary orders pending appeal; status of ordersappealed from. (a)
Pending the determination of the appeal, any order appealed from shall continue in force unless
modified by temporary orders as provided in subsection (b).

(b) The court on appeal, pending a hearing, may modify the order appealed from and may
make any temporary orders concerning the care and custody of the child that the court considers
advisable.

COMMENT

This section has been carried forward unchanged from K.S.A. 38-1592.
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New Sec. 70. Fees and expenses. (a2) When an appeal is taken pursuant to this code, fees
of theguardian ad litemor of an attorney appointed to represent aparent shall befixed by thedistrict
court. The fees, together with the costs of transcripts and records on appeal, shall be taxed as
expenses on appeal. The court on appeal may assess the fees and expenses against a party or
interested party or order that they be paid from the general fund of the county.

(b) When the court orders the fees and expenses assessed against a party or interested party,
they shall be paid from the county general fund, subject to reimbursement by the party or interested
party against whom they were assessed. The county may enforce the order as a civil judgment,
except the county shall not be required to pay the docket fee or fee for execution.

COMMENT

This section has been carried forward with technical changes from current K.S.A. 38-1593.
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New Sec. 71. Prohibiting detainment or placement of child in jail. No child under 18
years of age shall be detained or placed in any jail pursuant to the Revised Kansas code for care of
children.

COMMENT

Changes to this section involve the deletion of unnecessary language.
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New Sec. 72. Determination of child support under code. (@) In determining the amount
of achild support order under the Revised Kansas codefor care of children, the court shall apply the
Kansas child support guidelines adopted pursuant to K.S.A. 20-165 and amendments thereto.

(b) If the appropriate amount of support under the Kansas child support guidelines cannot
be determined because any necessary fact is not proven by evidence or by stipulation of the
appropriate parent, the court shall apply one or more of the following presumptions:

(1) Both parents have only gross earned income equal to 40 hours per week at the federal
minimum wage then in effect;

(2) neither parent®income is subject to adjustment for any reason;

(3) the number of children is as alleged in the petition;

(4) the age of each child isasalleged in the petition or, if unknown, is between seven and 15
years,

(5) no adjustment for child care, heath or dental insurance or income tax exemption is
appropriate; or

(6) neither parent is entitled to any other credit or adjustment.

(c) If the county or district attorney determinesthat: (1) A parent will contest the amount of
support resulting from application of the guidelines; (2) the parent is or may be entitled to an
adjustment pursuant to the guidelines; and (3) it isin the child®best interests to resol ve the support
issue promptly and with minimal hostility, the county or district attorney may enter into astipulation
with the parent as to the amount of child support for that parent. The amount of support may be
based upon one or more of the presumptionsin subsection (b). Except for good cause or asotherwise

provided in section 74, and amendmentsthereto, a stipul ation under this subsection shall be binding
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uponthecourt and all partiesor interested parties. Thecriteriafor application of this subsection shall
be incorporated into the journal entry or judgment form.
COMMENT

Changes to this section are technical.
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New Sec. 73. Journal entry for child support under code. When child support isordered
pursuant to the Revised Kansas code for care of children, aseparate journal entry or judgment form
shall be made for each parent ordered to pay child support. Thejournal entry or judgment form shall
be entitled:

"In the matter of and

(obligee®name) (obligor®&name)
and shall contain no referenceto the privileged officia file or socia filein the case except the facts
necessary to establish personal jurisdiction over the parent, the name and date of birth of each child,
and findings of fact and conclusions of law directly related to the child support obligation. If the
court issues an income withholding order for the parent, it shall be captioned in the same manner.
COMMENT

This section has been carried forward unchanged from current K.S.A. 38-1596.
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New Sec. 74. Withholding order for child support under code; filing; service. (a) A
person entitled to receive child support under an order issued pursuant to the Revised Kansas code
for care of children may file with the clerk of the district court in the county in which the judgment
was rendered the original child support order and the original income withholding order, if any. If
the original child support or income withholding order is unavailable for any reason, a certified or
authenticated copy of the order may be substituted. The clerk of the district court shall number the
child support order as a case filed under chapter 60 of the Kansas Statutes Annotated and enter the
numbering of the case on the appearance docket of the case. Registration of a child support order
under this section shall be without cost or docket fee.

(b) If the number assigned to a case under the Revised Kansas code for care of children
appearsin the caption of adocument filed pursuant to this section, the clerk of the district court may
obliterate that number and replace it with the new case number assigned pursuant to this section.

(c) Thefiling of the child support order shall constitute registration under this section. Upon
registration of the child support order, all matters related to that order, including but not limited to
maodification of the order, shall proceed under the new case number. Registration of achild support
order under this section does not confer jurisdiction in theregistration case for custody or visitation
issues.

(d) The person registering a child support order shall serve a copy of the registered child
support order and incomewithholding order, if any, upon the party or interested parties by first-class
mail. The person registering the child support order shall file, inthe privileged officia filefor each
child affected, either acopy of the registered order showing the new case number or a statement that

includes the caption, new case number and date of registration of the child support order.
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(e) If the secretary is entitled to receive payment under an order which may be registered
under this section, the county or district attorney shall take the actions permitted or required in
subsections (@) and (d) on behalf of the secretary, unless otherwise requested by the secretary.

(f) A child support order registered pursuant to this section shall have the same force and
effect asan original child support order entered under chapter 60 of the Kansas Statutes Annotated
including, but not limited to:

(1) Theregistered order shall become alien on the real estate of the judgment debtor in the
county from the date of registration;

(2) execution or other action to enforce the registered order may be had from the date of
registration;

(3) theregistered order may itself beregistered pursuant to any law, including but not limited
to the revised uniform interstate family support act, K.S.A. 23-9,101 et seg. and amendments
thereto;

(4) if any installment of support due under theregistered order becomesadormant judgment,
it may be revived pursuant to K.S.A. 60-2404 and amendments thereto; and

(5) the court shall have continuing jurisdiction over the child support action and the parties
thereto and subject matter and, except as otherwise provided in subsection (g), may modify any prior
support order when amaterial changein circumstancesisshown irrespectiveof the present domicile
of the child or parents. The court may make a modification of child support retroactive to a date at
least one month after the date that the motion to modify was filed with the court.

(g) If amotion to modify the child support order is filed within three months after the date

of registration pursuant to this section; if no motion to modify the order has previously been heard
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and if the moving party shows that the support order was based upon one or more of the
presumptions provided in section 72, and amendments thereto, or upon a stipulation pursuant to
subsection (c) of section 72, and amendmentsthereto, the court shall apply the Kansas child support
guidelinesadopted pursuant to K.S.A. 20-165 and amendments thereto without requiring ashowing
that amateria change of circumstances has occurred, without regard to any previous presumption
or stipulation used to determine theamount of the child support order, and irrespective of the present
domicile of the child or parents. Nothing in this subsection shall prevent or limit enforcement of the
support order during the three months after the date of registration.
COMMENT

Changes to this section are technical.
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New Sec. 75. Remedies supplemental not substitute. Theremediesprovided inthiscode
with respect to child support are in addition to and not in substitution for any other remedy.
COMMENT

Subsection (b) has been deleted as unnecessary and with its elimination, enumeration of
subsection (@) was a so deleted as unnecessary.
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New Sec. 76. Family servicesand community intervention fund; child in need of care;
purpose of expenditure of moneys. There is hereby established in the state treasury the family
services and community intervention fund which shall be administered by the secretary. The
secretary may accept money from any source for the purposes for which money in the family
services and community intervention fund may be expended. Upon receipt of such money, the
secretary shall remit the entire amount at least monthly to the state treasurer, who shall deposititin
the state treasury and credit it to the family services and community intervention fund. All moneys
in the special fund for family services and community intervention shall be used for the purpose of
assisting state, county, or local governments or political subdivisions thereof; or community
agencies; to provide services, intervention and support services to children alleged or adjudged to
be achild in need of care as defined by section 2, and amendments thereto, especially those youth
at risk because of their own actions or behaviors and not due to abuse or neglect by a parent,
guardian or other person responsible for their care. The purpose of the family services and
community intervention fund shall be to enhance the ability of families and children to resolve
problems within the family and community that might otherwiseresult in achild becoming subject
to thejurisdiction of the court, by the collaboration of governmental and local service providers. All
expendituresfromthefamily servicesand community intervention fund shall bemadein accordance
with appropriation acts upon warrants of the director of accounts and reports issued pursuant to
vouchers approved by the secretary or by a person or persons designated by the secretary.

COMMENT

This section has been amended by replacing the phrase“award of the court” with the phrase
“subject to the jurisdiction of the court” for purposes of clarity. Other changes are technical.
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New Sec. 77. Title of act; to whom physical custody may be surrendered,
relinquishment of medical records. (a) This section shall be known and may be cited as the
newborn infant protection act.

(b) A parent or other person having lawful custody of an infant which is 45 days old or
younger and which has not suffered bodily harm may surrender physical custody of theinfant to any
employee who is on duty at afire station, city or county health department or medical care facility
as defined by K.S.A. 65-425, and amendments thereto. Such employee shall take physical custody
of an infant surrendered pursuant to this section.

(c) Assoon as possible after a person takes physical custody of an infant under this section,
such person shall notify alocal law enforcement agency that the person has taken physical custody
of aninfant pursuant to thissection. Upon recei pt of such notice alaw enforcement officer from such
law enforcement agency shall take custody of theinfant asan abandoned child. Thelaw enforcement
agency shall deliver the infant to afacility or person designated by the secretary of the department
of social and rehabilitation services pursuant to section 27, and amendments thereto.

(d) Any person, city or county or agency thereof or medical care facility taking physical
custody of an infant surrendered pursuant to this section shall perform any act necessary to protect
the physical health or safety of the infant, and shall be immune from liability for any injury to the
infant that may result therefrom.

(e) Upon request, all medical recordsof saidinfant shall be made availableto the department
of socia and rehabilitation servicesand givento person awarded custody of said infant. The medical

facility providing such records shall be immune from liability for their release.
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COMMENT

This section has been carried forward unchanged from current K.S.A. 38-15,100.
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